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Marilyn MARKS, a resident of the
City of Aspen, Colorado,
Plaintiff-Appellant,

v.

Kathryn KOCH, Clerk of the City of
Aspen, Colorado, Defendant-
Appellee,

No. 10CAI111.

Colorado Court of Appeals,
Div. III.

Sept. 29, 2011.
Background: Unsuccessful candidate for
mayor brought action against eity clerk to
enforce her request, under Colorado Open
Records Act (CORA), for digital images of
ballots cast in the election. The District
Court Pitkin County, James B. Boyd, J.,
granted clerk’s motion to dismiss for fail-

ure to state claim upon which relief coylq

be granted, Candidate appealed.

Holdings: The Court of Appeals, Furman,

dJ., held that:

(1) release of digital images of anonymouyg
ballots would not violate State Constj.
tution’s secrecy in voting requirement;

(2) computer files containing digital photo-
graphic images of ballots were ngt
themselves ballots within meaning of
statute governing storage and destruc- .
tion of ballots; and

6)] candidate was entitled to appellate at.
torney fees.

Reversed and remanded.

1. Appeal and Error &919

In evaluating a motion to dismiss:
failure to state a claim upon which reli
be granted, the appellate court must
all averments of material fact as tru
view the complaint’s allegations in the

Proc., Rule 12(b)5).

2. Pretrial Procedure ¢&=623.1

Motions to dismiss for faflure
claim upon which relief ean be
viewed with disfaver, and a comp
to be dismissed unless it app

plaintiff to relief
12(b)(E).

3. Records ¢=63
In evaluating a claim base




5. Elections e=28§
Records &=55

Release of digital images of ballots cast
in mayoral munieipal eleetion under Colorado
.. Open Records Act (CORA) would not violate

. State Constitutions “secrecy in voting” re-
quirement; content of a ballot was not pro-
" tected when the identity of the voter could
not be discerned from the face of that hallot,
" West's C.R.S.A Const. Art. 7, § 8 West’s
@ C.R.S.A § 24-72-203(1)(a).

son which relief could
& appealed.

1 of Appeals, Furman,

images of anonymous
L violate State Consti-
in voting requirement; |
mtaining digital photo-
of ballots were not .
its within meaning of
g storage and destrue-
d

ntitled to appellate at-

In giving effect to a constitutional provi-
.'sion, courts employ the same set of construe-

i :tion rules applicable to statutes; in giving
A effect to the intent of the constitution, courts

led. “start with the words, give them their plain
=and commonsense meaning, and read appli-
" table provisions as a whole, harmonizing
' &=919 them if possible.

1. Elections <255

;. v Records €=55

" Computer files containing digital photo-
aphic images of paper ballots were not
mselves “ballots” within meaning of stat-
ite governing storage and destruction of
'hallots and thus, files that did not conta.m

er Colorado Open Records Act (CORA), at
quest of unsuecessfnl mayoral candidate;
s were created after voters had used pa-
- ballots to indicate their voting prefer-
es and after polling places were eclosed,

files were wholly or partially displayed

Y and a complaint is n
less it appears beyond
tiff cannot prove facts:

! See publication Words and Phrases
* 'for other judicial constructions and def-
ini

the understanding th
striet attenhon to forin

We:s to effectuate the ]eglslatlve intent, and
reIated provisions of an act must be con-

exceptions.
B(1)a)

Colorado Open Rec das e
| be narrowly COIlSh:'ﬂ A
4-T2-203(1)(2)-

0 ascertam a statute’s legislative intent,
“look first to the provision’s plain lan-

MARKS v. KOCH
Citeas 284 P.3d 118 (Colo.App. 2011)
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guage, giving that language its commonly
accepted and understood meaning,

10. Statutes e=188

When a statute does not define its terms
but the words used are terms of common
usage, courts may refer to dictionary defini-
tions to determine the plain and ordinary
meanings of those words.

11. Statutes =190, 212.7

Because courts may presume that the
General Assembly meant what it clearly said,

- where the statutory langnage is unambigu-

ous, courts do not resort to further rules of
statutory construction to determine the stat-
ute’s meaning,

12. Records 668

Candidate who prevailed on appeal of
her action to enforce her request, under Col-
orado Open Records Act (CORA), for release
of digital images of ballots cast in mayoral
municipal election was entitled to appellate
attorney fees. Rules App.Proc, Rule 39.5;
West's CR.S.A § 24-72-204(5). ~

Robert A McGuire, Attorney at Law,
LLG, Robert A McGuire, I17, Denver, CO,
for Plaintiff-Appellant,

John P. Worcester, City Attorney, James
R. True, Special Counsel, Aspen, CO, for
Defendant-Appellee.

Opinien by Judge FURMAN.

In this proceeding under the Colorado
Open Records Aet (CORA), sections 24-72—
200.1 to -206, C.R.8.2011, plaintiff, Marilyn
Marks, appeals the district court’s Jjudgment
dismissing her case for failure to state a
claim upon which relief can be granted, pur-
suant to the motion filed by defendant, Ka-
thrym Koch, the City Clerk of Aspen (Clerk).
We reverse and remand for further proceed-
ings. :

1. The Public Records at Issue

Because of this case’s procedural posture,
all facts set forth below are derived from
Marks’s complaint and viewed in the light
most favorable to her.
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The public records Marks seeks to have
released under GORA are 2544 digital copies
of ballots cast in the May 2009 Aspen mayo-
ral municipal election, in which Marks was a
losing candidate. The copies were created as
part of a eomputerized ballot tabulation sys-
tem designed for the new instant runoff vot-
ing (IRV) procedures of the City of Aspen
(City). The IRV procedures were intended
to avoid the need for subsequent runoff elec-
tions by having voters rank all the candidates
and not simply vote for ane particular candi-
date, and then using computer software to
determine the winner in a manner simulating
an extended runoff voting process.

City engaged TrueBallot, Inc. {TBI), a Ma-
ryland eorporation, to tabulate the paper bal-
lots under the TRV procedures mandated by
City. The new system required Clerk to
bring all paper ballots cast by voters to a
central location and give them to TBI for
tabulation using software designed by TBI to
meet the IRV procedures.

TBI's tabulation process had four steps:
(1) each paper ballot had to be scanned and
the resulting digital photographic image
saved as a single computer file in tagged
image file format (TIFF) using TBTs soft-
ware; (2) the software was then used to
detect each individual TIFF file’s ballot
markings to create a raw data string of the
voter's rankings of the candidates; (3) the
raw data strings were developed into clean
data strings; and (4) the clean data strings
were interpreted by TBI's software to deter-
mine the winner of each race using City's
new IRV proeedures. Essentially, then, the
TIFF files were digital copies of the corre-
sponding paper ballots that voters used to
rank the candidates, Itis these digital TIFF
files that Marks seeks to have released under
CORA.

City and TBI took several precautionary
steps to assure the integrity of the new
computerized tabulation process. They
briefly displayed, in whole or in part, each of
the 2544 TIFF files on large, public video
monitors at the tabulation center at City’s
city hall; broadeasted selected TIFF files
over local television for greater publie scruti-
ny; compared some of the original voter
ballots to the data strings those ballots gen-

284 PACIFIC REPORTER, 3d SERIES

erated, a process open to members of the
public; and publicly released both the raw
and the clean data strings created by TBI’s
IRV computer tabulation program,

The record reflects that Clerk, who was
then the ineumbent eclerk for City, was awara
of the precautionary measures in place—in.
cluding the public displaying and broadeast-
ing of the individual TIFF files created from
the paper ballots—yet took no action to pre.
vent or alter those measures. Clerk, rather,
assisted in the tabulation process by deliver.
ing the paper ballots to TBJ in a Previously
agreed-upon manner so that portions of the
TIFF files, once created, could be publicly
displayed.

b - ’ H
Clerk subsequently disclosed that there “ & -
was a discrepancy between the manua] -

Once Clerk disclosed this inform
Marks sought release of all the TIFF
by filing a CORA request with Cl
Clerk denied Marks’ request, asserting;
(1) the TIFF files, being duplicates
lots, were in fact ballots themselves, :t
treated in the same manner as the o gin
paper ballots from which they were C
(2) releasing the TIFF files woul
the Colorado Constitution's secrecy
Tequirement, which Clerk interprete
the public disclosure of the contents

the ballot storage and destruetion '
of the Colorado Maunicipal Electt

which required Clerk to hold ball

clude those TIFF files that contained:el
C. R _gpxié'ﬁ;r

a write-in eandidate or ballot marlﬂg,%?{ﬂ*

thought might identify a particwarg¥ols
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reflects that Clerk, who was
bent clerk for City, was aware
onary measures in place—in-
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idual TIFF files created from
ts—yet took no action to pre-
ose measures. Clerk, rather,
tabulation process by deliver-
nallots to TBI in a previously
anner so that portions of the
te created, could be publicly

juently disclosed that there
cy between the manual tallies
rallots and TBT's computer-
such that the winner of the
sceived more votes than ini-
lerk, however, did not public-
information until nine days
d of it—which also happened

week after the expiration of -

adline to contest the election.
disciosed this information,

elease of all the TIFF files ':

'‘ORA request with Clerk.

arks’ request, asserting that !

les, being duplicates of bal- .
ct ballots themselves, to_be "
'ame manner as the original -
ym which they were created; H &
& TIFF files would violate .

nstitution’s secrecy in voting |
dch Clerk interpreted to bar ¢ ‘
isure of the eontents of bal- -
easing the TIFF files would *
jon 31-10-616, C.R.8.2011— -
te and destruction provision .

3 Municipal Election Code,
101 to -1540, C.R.3.2011—

Clerk to hold ballots in the:
ix months after an election,’

were to be destroyed.

:d her CORA request to ex ‘

F files that contained either}

identify a particular voter.:

denied by Clerk for the same reasons as her
initial request.

Marks sought a court order to enforce her
CORA request. Marks sneceeded in obtain-
ing a preliminary injunction preventing the
destruction of the TIFF files pending the
resolution of her complaint, The preliminary
injunetion was extended at Clerk’s request to
include the paper ballots as well as the TIFF
files.

The district court granted a motion by

%2 . Clerk dismissing Marks' complaint for failing

to state 2 claim upon which relief could be
granted. The district court accepted Clerk’s
argument that (1) the TIFF files were bal-
lots; (2) releasing the TIFF files was prohib-

. ited by the Colorado Constitution’s secrecy in
#,

voting provision; and (3) because the TIFF
files were ballots, releasing them was prohib-
fted by the Colorado Municipal Election
Code’s ballot storage and destruction provi-

<, sion.
}! A9

nt CORA request was agaifi" . i

Marks appeals the district courts judg-
ment dismissing her claim. Both parties also
" request appellate attorney fees.

II. Standard of Review

[1,2] In evaluating a meotion to dismiss

;» under C.R.C.P. 12(b)(5), we must aceept all
averments of material fact as true and view
'the complaint’s allegations in the Iight most
“favorable to the plaintiff. Dorman v. Petrol
: 1Aspen, Inc, 914 P.od 909, 911 (Colo.1998).

Such motions are viewed with disfavor, and
“a complaint is not to be dismissed unless it

. appears beyond doubt that the plaintiff ean-
' -hot prove facts in support of the claim that
" would entitle the plaintiff to relief” Id.

trued. Freedom Newspapers, Inc. v. Tollef-
on, 961 P.2d 1150, 1154 (Colo.App.1958).

MARKS v. KOCH

Cite as 284 P.3d 118 {Colo.App. 2011)

CORA’s section 24-72-203(1)(a), C.R.S.
2011, states in relevant part that “[a]ll public
records shall be open for inspection by any
persan at reasonable times, except as provid:
ed ... by law.” Section 24-72-204, C.R.S.
2011, states in relevant part:

(1) The custodian of any public records

shall allow any person the right of inspee-

tion of such records or any portion thereof
except on one or more of the following
grounds ...:

(a) Such inspection would be contrary to

any state statute.

Marks contends the right to inspect the
TIFF files was not contrary to either (1) the
secrecy in voting requirement of artjcle VII,
section 8 of the Colorado Constitution; or (2)
the Colorado Municipal Election Code. We
address each contention in turn,

III. The Colorado Constitution’s “Secrecy
in Voting” Requirement
[5] Marks contends that becanse the Col-
orado Constitution’s secrecy in voting re-
quirement extends only to f)rotect the identi-
ty of a voter and not the content of his or her
ballot—assuming the voter's identity eould
not be discerned from the content of the
ballot—it does not bar the latter from release
under CORA. We agree.

Article VII, section 8 of the Colorado Con-

stitution provides in relevant part:
All elections by the people shall be by
ballot, and in case paper ballots are re-
quired to be used, no ballots shall be
marked in any way whereby the ballot can
be identified as the ballot of the person
casting it. The election officers shall be
sworn or affirmed not fo inquire or dis-
close how any elector shall have voted. In
all cases of contested election in which
paper ballots are required to be used, the
ballots cast may be counted and compared
with the list of voters, and examined under
such safeguards and regulations as may he
provided by law. Nothing in this section,
however, shall be construed to prevent the
use of any machine or mechanical contri-
vance for the purpose of recelving and
registering the votes east at any election,
provided that seecrecy in voting is pre-
served.

Foa o
Colo. 121
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[6] In giving effect to a constitutional
provision, “we employ the same set of con-
struction rules applicable to statutes; in giv-
ing effect to the intent of the constitution, we
start with the words, give them their plain
and commonsense meaning, and read appli-
cable provisions as a whole, harmonizing
them if possible.” Danielson v, Dennis, 139
P.3d 688, 691 (Colo.2006).

The eonstitutional provision in its fourth
sentence uses, but does not define, the
phrase “secrecy in voting” by stating that
“secrecy in voting” must be preserved, re-
gardless of how the votes cast at any election
are received and registered. Because we
must read the constitutional provision as a
whole, see Danielson, 189. P.3d at 891, we
look to the prior clanses of the provision,
upon which the phrase is dependent, to as-
certain the phrase’s definition.

The constitutional provision in its first sen-
tence states that “no ballots shall be marked
in any way whereby the ballot can be identi-
fied as the ballot of the person casting it.”
Colo. Const. art. VII, § 8 (emphasis added).
The plain and eommonsense meaning of this
clause, by virtue of the term “person,” clearly
indicates that the identity of an individual
voter, and any markings on the ballot that
could identify that voter, are to he kept
seeret. See Dandelson, 139 P.3d at 691,

The constitutional provision in its second
sentence states that election officials “shall
be sworn or affirmed not to inquire or dis-
close how any elector shall have voted.”
Colo. Const. art. VII, § 8 (emphasis added),
The plain-and commonsense meaning of this
clause, by virtue of the term “elector,” again .
indicates that an individual voter’s identity is
to be protected from public disclosure, bhe-
cause this clause coincides with the election
officials’ viewing of the marked ballots,

Hence, we conclude that the phrase “secre-
cy in voting,” when read in conjunction with
the clauses described above, protects from
public diselosure the identity of an individual
voter and any content of the voter’s ballot
that could identify the voter. See Danielson,
139 P.2d at 691. The content of a ballot is
not protected, however, when the identity of
the voter cannot be discerned from the face
of that ballot. To the extent the TIFF fileg
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do not reveal a particular voter's identity,
then, permitting the right to inspect the
TIFF files would not be confrary to the
“secrecy in voting” provision of article VTJ,
section &,

IV. The TIFF Files Are Not “Ballats”

{71 Marks also contends that, beeanse the
TIFF files are not ballots, releasing ther
would not be contrary to the Colorado My.
nicipal Election Code’s ballot storage ang
destruction provision. We agree.

The Colorado Municipal Election Code's
provision for the storage and destruetion of .
“ballots” is outlined in section 31-10-618, .
which provides: .

(1} The ballots, when not required to he §

taken from the ballot box for the purpose i

of election contests, shall remain in the ol

ballot box in the custody of the clerk unti] %

six months after the election at which such

ballots were cast or until the time hgg °

expired for which the ballots would be

needed in any contest proceedings, at
which time the ballot box shall be opened
by the clerk and the ballots destroyed by
fire, shredding, or burial, or by any oth
method approved by the executive directo
of the department of personnel. 'If the ;
ballot boxes are needed for a special ele;

tion before the legal time for commen
any proceedings in the way of contests
elapsed or in case such clerk, at the tim
holding such special election, has knbi&'flc,{
edge of the pendency of any contest
which the ballots would be needed,” |
clerk shall preserve the bailots in .
secure manner and provide for their

voter may have voted. .
(2) The clerk shall preserve all oth

six months following a regular ori_p 1
. ¥
election.

[89] In interpreting a statute, o
tive is to effectuate the legislative int m&
all related provisions of an act must;beé;con
strued as a whole. Foiles v. Whittm
P.3d 697, 699 (Colo.2010). To asceftal
Jegislative intent, we look first to the:pt
sion's plain language, giving that-langg%g
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commonly accepted and understood meaning,
Id

[10,11] When a statute does not define
its terms but the words used are terms of
common usage, we may refer fo dictionary
definitions to determine the plain and ordi-
nary meanings of those words. People v.
Daniels, 240 P.3d 409, 411 (Colo.App.2009).
Because we may presume that the General
Assembly meant what it clearly said, howev-
er, where the statutory language is unambig-
uous, we do not resort to further rules of
statutory constroction to determine the stat-
ute’s meaning. Foiles, 233 P.8d at 699,

Because the May 2009 Aspen mayoral mu-
nicipal election used paper bailots, we turn to
section 31-10-902(1), C.R.8.2011. It states
in relevant part: “The elerk of each munici-
pality using paper ballots shall provide print-
ed ballots for every municipal election. The
official ballots shali -be printed and in the
- possession of the clerk at least ten days
. before the election.” Therefore, paper “bal-
. lots,” as the term is vsed in section 31-10-

616, are those paper documents that are to

Foiles, 233 P.3d at 699 (concluding that all
related statutory provisions must be con-
strued as a whole).

We conclude the TIFF files do not meet
.these criteria. The TIFF files were created
.after voters had used paper ballots to indi-
cate their voting preferences and after the
polling places were closed, In addition, the

. TIFF files were wholly or partially displayed

F'La‘l‘

“'to the public through multiple media. Only
after this process was completed did Clerk
take possession of them.

- Other provisions of the Colorado Munieipal

* Election Code holster our analysis. Section
" 81-10-902(3)(a)(c), C.R.S.2011, states:

(2) The ballots shall be printed to give
each voter a clear opportunity to designate
his choice of candidates by a cross mark
(X) in the square at the right of the name.
+-' On the ballot may be printed such words
a8 will aid the voter, such as “vote for not

‘. more than one”,
*(b) At the end of the list of candidates for
" .;-each different, office shall be as many blank

MARKS v. KOCH
Citeas 284 P.3d 118 (Colo.App. 2011)

Colo.

spaces as there are persons to be elected
to such office in which the voter may write
the name of any eligible person not printed
on the ballot for whom he desires to vote
as a candidate for snch office; but no cross
mark (X) shall be required at the right of
the name so written in,
(c) When the approval of any question is
submitted at a municipal election, such
question shall be printed upon the hallot
after the lists of candidates for all offices.
The ballots shall he printed to give each
voter a clear opportunity to designate his
answer by a cross mark (X) in the appro-
priate square at the right of the question.
The plain language of these provisions indi-
cates that voters are to use the paper ballots
to indicate their voting preferences for both
candidates and ballot initiatives. The TIFF
files, however, were used solely by election
officials who, after having created them, re-
tained exclusive possession of them. In con-
trast with how voters must use paper ballots
to indicate their preferences, pursuant to the
Colorado Municipal Election Code, the voters
in Aspen's May 2009 election did not use the
TIFF files for any purpose whatsoever,

Clerk nevertheless contends that section
31-10-616 constitutes a “contrary state stat-
ute” pursuant to which the TIFF files must
not be released. See § 24-72-204(1)(a). We
disagree. The first subsection of section 31—
10-616, which concerns “ballots,” requires
(among other things) that the ballots be both
retained for six months after the election in
which they were cast and destroyed by fire,
shredding, or burial, or by any other method
approved by the appropriate public officials,
when the six months are complete. In con-
trast, the second subseection, which concerns
“other official election records,” does not con-
tain’ such details but rather requires only
that such records be “preserveld] ... for at
least six months” § 31-10-616(2). We de-
cline to read into this subsection of the stat-
ute any of the intricate procedures required
by the first subsection. See Foiles, 233 P.3d
at 699,

Given our reasoning that (1) section 24-72—
204 authorizes the release of public records
under CORA zbsent 2 constitutional or statu-
tory exception; (2) “secrecy in voting,” as

123 » . - ~
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used in article VI, section 8 of the Colorado
Constitution, does not exempt the TIFF files
from release under CORA, because that con-
stitutional provision protects only the identi-
ty of an individual voter and any content of
the voter’s ballot that eould identify the vot-
er; and (3) section 81-10-616 does not ex-
empt the TIFF files from release under
CORA because the TIFF files are not “bal-
lots,” we conclude the TIFF files are eligible
for public inspection under CORA, with the
narrow exception of any TIFF file containing
content that could identify an individual voter
and thereby contravene the intent of article
VII, section 8. See Freedom Newspapers,
Inc, 961 P2d at 1154; ¢f § 31-10-1517,
C.R.8.2011 (stating in relevant part, “No vot-
er shall place any mark upon his ballot by
means of which it ean be identified as the cne
voted by him, and no other mark shall be
placed upon the ballot to identify it after it
has been prepared for voting,” the violation
of which is a misdemeanor).

On remand, the district court shall release
the TIFF files to Marks for inspection pursu-
ant to CORA, with the exeception of those
TIFF files that contain either a write-in can-
didate or ballot markings that could identify
an individual voter. Whether a TIFF file
contains ballot markings that could identify
an individual voter is 2 matter within Clerk’s
discretion to deterraine.

V. Parties’ Requests for Appeliate
Attorney Fees

[12]) Marks requests appellate attorney
fees pursuant to C.A.R. 39.5 and section 24—
T2-204(5), C.R.S.2011. Marks has prevailed
on appeal and has stated a proper basis on
which fees may be awarded to her. C.AR.
39.5; see § 24-72-204(5) (“prevailing appli-
cant” may receive award of attorney fees);
Town of Erie v. Toun of Frederick, 251 P.3d
500, 506 (Colo.App.2010)(*A statutory award
of attorney fees may include reasonable ap-
pellate attorney fees.”); see also Wheeler v.
T.L. Rogfing, Inc, 74 P.3d 499, 506 (Colo.
App-2003). Accordingly, Marks is entitled to
her reasonable appellate attorney fees. On
remand, and upon Marks’ application, the
district court shall determine the reasonable-
ness of Marks’ appellate attorney fees.

234 PACIFIC REPORTER, 3d SERIES

Clerk requests appellate attorney fees in
the event she successfully defends the
C.R.C.P. 12(b)(5) dismissal. Because her de-
fense was unsuccessful, she is not entitled to
such fees. See Wheeler, 74 P.3d at 506.

The judgment is reversed and the case is
remanded for further proceedings consistent;
with this opinion,

Judge ROY and Judge LICHTENSTEIN

conecur.
M
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The PEOPLE of the State of Colorado,
Plaintiff-Appellee,

V.

James Len HARMON, Defendant—
Appellant,

No. 08CA2156.

Colorado Court of Appeals,
Div. IV.

Oet. 13, 2011.
Rehearing Denied Nov. 10, 2011,

the Distriet Court, Arapahoe County,
Mark Hannen, J., of knowing or reckle
child abuse. Defendant appealed.

J., held that:

(1) as a matter of first impression, thel
of any trial court action in response.}
Juror’s note suggesting a conclusion?o
guilt prior to deliberations violated dus
process right to fair trial;

(2) due process error was not harmless;’, 3

(3) a new trial rather than remand
hearing was appropriate remed
the due process error; and

(4) as a matter of first impressio
court acted within its diseretio




