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Prioritized Supplementals

Supplemental Request, Department Priority #2

Legal Services
Request Recommendation
Totd $132,066 $132,066
Reappropriated Funds 132,066 132,066
Does JBC staff believe therequest meetsthe Joint Budget Committee's supplemental criteria? YES

[An emergency or act of God; atechnical error in calculating the original appropriation; data that was
not available when the original appropriation was made; or an unforseen contingency.]

JBC staff and the Department agree that this request is the result of data that was not available when the original
appropriation was made.

Department Request: The Department requestsanincreaseof $132,066 reappropriated fundsfrom
indirect cost recoveriesto purchase additional legal servicesfor the Air Pollution Control Division
(APCD) andtheWater Quality Control Division (WQCD) fromthe Department of Law. Therequest
would support 1.0 additional FTE and associated operating and litigation expensesat the Department
of Law to meet anincreased legal servicesworkload associated with changesin federal and state law
and regulations affecting the APCD and WQCD.

Note: Fundingfor legal servicesfor the APCD and WQCD isappropriated through thelegal services
lineitem within Administration and Support but the request isincluded in this presentation because
the environmental divisions are driving the request for additional funding.

Staff Recommendation: Staff recommends that the Committee approve the Department's
request for an additional $132,066 reappr opriated fundsspending authority for legal services
provided totheAir Pollution Control Division and theWater Quality Control Divisionin FY
2010-11. The request requires an increase of the same amount in the Department of Law's
appropriation; that portion of the request will be presented at a later date.

Staff Analysis: TheDepartment reportsthat |egal servicesexpensesfor the APCD and WQCD have
increased in recent years (seetable below). Therequest isbased on projected increasesin expenses
from FY 2009-10 to FY 2010-11, with the APCD accounting for the majority of the increase
($104,048 out of atotal increase of $133,285). The requested increase of $132,066 is based on the
necessary coststo hire an additional attorney at the Department of Law and isslightly lower thanthe
anticipated additional billing relative to FY 2009-10. Even though the Department of Law will not
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have the new attorney on staff for the entire fiscal year, the Department's projections indicate that
the full increase is necessary based on projected billing.

Historic Legal Services Expensesfor APCD and WQCD

Change
FY 2004- FY 2005- FY 006- FY 2007- FY 2008- FY 2009- FY 2010- fromFY
05 06 07 08 09 10 11 (Est.) 2009-10

APCD $307,718  $346,118 $408,342  $435309  $399,591  $471,131 $575,179  $104,048
WQCD 319,822 345630 327,496 368,680 494,459 466,005 495,242 29,237
Total $627,540 $691,748 $735,838 $803,989 $894,050 $937,136 $1,070,421 $133,285

Asshowninthetable, legal services costsincreased relatively steadily for the divisionsin question
from FY 2004-05 through FY 2009-10. However, the Department has experienced alarger increase
thisyear. The projected increase of roughly $133,000 from FY 2009-10 to FY 2010-11 represents
an increase of 14.2 percent in the cost of legal services provided to these two divisions. The
projected costs are increasing relative to FY 2009-10 even though the blended legal services rate
decreased from $75.38 per hour in FY 2009-10 to $73.37 in FY 2010-11, a 2.7 percent decrease.
According to the Department of Law, asof the end of December (half way through FY 2010-11) the
APCD had already used 72.9 percent of itsanticipated legal servicesbudget for theentireyear. The
two departments do not expect any decrease in utilization for the remainder of the year or going
forward.

The Department reportsthat the following factors are driving the increased need for legal services:

1. Changes to federal (E.P.A.) legislation and regulations for air and water quality. The
E.P.A. haspromulgated new standardsfor air and water quality that impact the Department's
workload and the amount of legal servicestimerequired for thetwo impacted divisions. For
example, new ambient air quality standards (promulgated for nitrogen in April 2010 and for
sulphur dioxide in August 2010 and anticipated for ozone in 2011) will impact the State
Implementation Plan and the APCD permitting programs, driving aneed for additional legal
assistance. TheE.P.A. isa so considering new standardsfor additional pollutantsthat would
affect future years, and the Department does not expect the need for legal servicesto decline.
For water, new nutrient criteria, revised and more stringent stormwater rules, acourt ruling
requiring the issuance of permits for pesticide applications in or near water, and revised
drinking water rules are also driving a need for additional legal services.

2. Increasing caseload of appeals of permits and enforcement actions and citizen petitionsto

E.P.A. regarding state determinations. According to the Department, the APCD has seen
an increase in the number of conservation stakeholders petitions to the E.P.A. challenging
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permitting and enforcement actions on matters such as oil and gas permitting and power
plant permitting. The Department also reports that the WQCD has experienced an increase
in appeals of enforcement and permitting actions requiring legal assistance.

3. House Bill 10-1365 (APCD). Neither the Department nor the Public Utilities Commission
anticipated significant legal services costsasaresult of H.B. 10-1365, and the Department
expected any costs to be absorbed within existing resources. However, as discussed at the
Department's hearing with the Joint Budget Committee, opponents of the legislation are
taking a variety of actions to challenge agency decisions. The Department's response has
included: multiplefilings before the Public Utilities Commission (PUC), explanation of the
APCD's role under the bill relative to the PUC in a variety of administrative and legal
settings, response to a Colorado Open Records Act request and defense of the Department's
response in district court, and managing unexpected requests for emergency rule making by
the Air Quality Control Commission with respect to the Department's role under the bill.

4, Regional Haze (APCD). The APCD and the Air Pollution Control Commission are
compl eting the State Implementation Planfor the EPA'sRegional Hazeregulation. The EPA
requirements and timelines werefinalized in Spring 2010, after the FY 2010-11 budget had
been set, and have resulted in significant costs this fiscal year (the Department reports that
Regiona Haze accountsfor roughly 50 percent of the APCD's portion of the additional legal
services need in FY 2010-11).

5. WQCD Disinfection Waivers. The WQCD has withdrawn disinfection waivers from 25
public drinking water systems, requiring ongoing legal support for enforcement efforts. On
an ongoing basis, the Department is aware of approximately 70 additional drinking water
systems with disinfection treatment problems that will require legal services.

Inlight of the unanticipated expensesalready incurred in FY 2010-11 and the expectation that those
expenses will continue for the rest of the year (and beyond), staff recommends approval of the
Department's request.

Supplemental Request, Department Priority #6
Technical Corrections

Request Recommendation
Total ($314,813) ($314,813)
Cash Funds (314,813) (314,813)
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Does JBC staff believe the request meetsthe Joint Budget Committee's supplemental criteria? YES
[An emergency or act of God; atechnical error in calculating the original appropriation; data that was
not available when the original appropriation was made; or an unforseen contingency.]

JBC staff and the Department agree that this request is the result of a technical error in calculating the original
appropriation.

Department Request: The Department requestsatechnical correction to eliminatean appropriation
of $314,813 cash fundsthat was erroneously included in the appropriation clause for H.B. 10-1018,
thelegidlation consolidating wastetire-rel ated programswithin the Department of Public Healthand
Environment. The legislation appropriated funds to the Department from the Innovative Higher
Education Research Fund in FY 2010-11 and should not have done so.

Staff Recommendation: Staff recommends that the Committee approve the request to
eliminate the Department's appropriation from the Innovative Higher Education Resear ch
Fund in the appropriation clausefor H.B. 10-1018.

Staff Analysis: The Department of Higher Education receives annual appropriations from the
Innovative Higher Education Research Fund and will continue to do so through FY 2013-14 under
H.B. 10-1018. The appropriation to the Department of Public Health and Environment in H.B. 10-
1018 effectively double appropriates this funding and represents a technical error in the
appropriation.
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FY 2009-10 FY 2010-11 Fiscal Year 2010-11 Supplemental
Actual Appropriation Requested Recommended New Total with
Change Change Recommendation
DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT
Executive Director - Martha Rudolph
Supplemental #2 - Legal Services
(1) Administration and Support
(A) Administration
Legal Services for 26,723 hours 1,900,772 2,076,300 132,066 132,066 2,208,366
Cash Funds 0 115,633 0 0 115,633
Reappropriated Funds 1,900,772 1,960,667 132,066 132,066 2,092,733
Supplemental #6 - Technical Corrections
Note: This appropriation is in a special bill (H.B. 10-1018) affecting the following subdivision.
(1) Administration and Support, (C ) Special Environmental Programs
Innovative Higher Education Research Fund 0 314,813 (314,813) (314,813) 0
Cash Funds 0 314,813 (314,813) (314,813) 0
Totals
DEPARTMENT OF PUBLIC HEALTH AND ENVIRONMENT
Totals for Environmental Divisions Only 61,436,911 63,909,610 (182,747) (182,747) 63,726,863
FTE 432.8 474.8 0.0 0.0 474.8
General Fund 3,698,143 3,813,269 0 0 3,813,269
Cash Funds 33,044,277 40,675,528 (314,813) (314,813) 40,360,715
Reappropriated Funds 353,760 402,803 132,066 132,066 534,869
Federal Funds 24,340,731 19,018,010 0 0 19,018,010
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