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CHAPTER 84

PROFESSIONS AND OCCUPATIONS

SENATE BILL 99-046

BY SENATORS Epps, Andrews, Dennis, and Evans,
also REPRESENTATIVES Morrison, Alexander, and Chavez.

AN ACT

CONCERNING THE RESTRUCTURING OF THE STATE BOARD OF NURSING, AND, IN CONNECTION
THEREWITH, CREATINGPANELSTOINVESTIGATE, ADJUDICATE, AND PERFORM LICENSINGFUNCTIONS.

Be it enacted by the General Assembly of the State of Colorado:

SECTION 1. Legidative declaration. The general assembly hereby declares
that the people of this state must be protected from the unauthorized, unqualified, and
improper performance of services by individuals in the practice of nursing and the
practiceof apsychiatrictechnician. Thegeneral assembly further recognizesthat the
state board of nursing is faced with a growing number of complaints filed against
nurses and psychiatric technicians that must be investigated and adjudicated. The
general assembly hereby finds that restructuring the state board of nursing and
dividing the board into panels will better serve the public by encouraging more
efficient and effective investigation and adjudication of complaints filed against
nurses and psychiatric technicians.

SECTION 2. 12-38-103, Colorado Revised Statutes, is amended BY THE
ADDITION OF A NEW SUBSECTION to read:

12_-38-103. Definitions. As used in this article, unless the context otherwise
requires:

(7.8) "PANEL" MEANS EITHER PANEL OF THE BOARD CREATED IN SECTION
12-38-116.5(1).

SECTION 3. 12-38-104, Colorado Revised Statutes, is amended BY THE
ADDITION OF A NEW SUBSECTION to read:

12-38-104. State board of nursing created. (1.5) THE BOARD SHALL ELECT

Capital lettersindicate new material added to existing statutes; dashes through words indicate deletions
from existing statutes and such material not part of act.
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ANNUALLY FROM ITSMEMBERS A PRESIDENT.

SECTIONA4. 12-38-108(1) (b), (1) (h), and(1.1) (a), Colorado Revised Statutes,
are amended, and the said 12-38-108 (1) is further amended BY THE ADDITION
OF A NEW PARAGRAPH, to read:

12-38-108. Powers and duties of the board. (1) The board has the following
powers and duties:

(b) (1) Toexamine, license, and renew licenses of qualified applicantsand to grant
to such applicants temporary licenses and permits to engage in the practice of
practical nursing and professional nursing inthis state within thelimitationsimposed
by this article.

(1) IN ORDER TO FACILITATE THE LICENSURE OF QUALIFIED APPLICANTS, THE
BOARD MAY, IN ITSDISCRETION, ASSIGN LICENSING FUNCTIONSIN ACCORDANCEWITH
THISARTICLETOEITHERPANEL. ANY ACTION TAKEN BY A QUORUM OF THE ASSIGNED
PANEL SHALL CONSTITUTE ACTION BY THE BOARD.

(b.5) TOREVOKE, SUSPEND, WITHHOLD, LIMIT THE SCOPE OF, ORREFUSE TORENEW
ANY LICENSE, TO PLACE ON PROBATION A LICENSEE OR TEMPORARY LICENSEE, OR TO
ISSUE A LETTER OF ADMONITION TO A LICENSEE IN ACCORDANCE WITH THE
PROCEDURES SET FORTH IN SECTION 12-38-116.5 UPON PROOF THAT SUCH LICENSEE
HAS VIOLATED GROUNDS FOR DISCIPLINE IN SECTION 12-38-117 OR 12-42-113.

(h) ToINVESTIGATEAND conduct hearings upon chargesfor the discipline of nurses
in accordance with the provisions of article 4 of title 24, C.R.S., and to impose
disciplinary sanctions as provided in this article;

(1.1) (@ The board shall appoint advisory committees pursuant to section
12-38-109 of at least three psychiatric technicians to advise the board on matters
pertaining to psychiatric technician testing. THE BOARD SHALL, IN ITS DISCRETION,
ASSIGN MATTERS REFERRED TO THE BOARD BY THE PSYCHIATRIC TECHNICIANS
ADVISORY COMMITTEE TO A PANEL FOR CONSIDERATION AND IMPLEMENTATION, IF
NECESSARY.

SECTION 5. 12-38-108, Colorado Revised Statutes, is amended BY THE
ADDITION OF A NEW SUBSECTION to read:

12-38-108. Powers and duties of the board. (3) THE BOARD SHALL, IN ITS
DISCRETION, ASSIGN MATTERS REFERRED TO THE BOARD BY THE NURSE AIDE
ADVISORY COMMITTEE, CREATED PURSUANT TO SECTION 12-38.1-110, TO A PANEL
FOR CONSIDERATION AND IMPLEMENTATION, IF NECESSARY.

SECTION 6. Article 38 of title 12, Colorado Revised Statutes, is amended BY
THE ADDITION OF A NEW SECTION to read:

12-38-116.5. Disciplinary procedures of the board - inquiry and hearings
panels. (1) (2) THE PRESIDENT OF THE BOARD SHALL DIVIDE THE OTHER TEN
MEMBERS OF THE BOARD INTO TWO PANELS OF FIVE MEMBERS EACH. MEMBERS
REPRESENTING THE THREE DIFFERENT CATEGORIES OF MEMBERSHIP (LICENSED
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PRACTICAL NURSES, PROFESSIONAL NURSES, AND PERSONSNOT LICENSED, EMPLOYED,
ORINANY WAY CONNECTED WITH, ORWITHANY FINANCIAL INTEREST IN, ANY HEALTH
CARE FACILITY, AGENCY, ORINSURER) SHALL BE DIVIDED BETWEEN THE TWO PANELS
ASEQUALLY ASPOSSIBLE.

(b) EACH PANEL SHALL ACT AS BOTH AN INQUIRY AND A HEARINGS PANEL.
MEMBERS OF THE BOARD MAY BE ASSIGNED FROM ONE PANEL TO THE OTHER BY THE
PRESIDENT. THE PRESIDENT MAY BE A MEMBER OF BOTH PANELS, BUT IN NO EVENT
SHALL THE PRESIDENT OR ANY OTHER MEMBER WHO HAS CONSIDERED A COMPLAINT
AS A MEMBER OF A PANEL ACTING AS AN INQUIRY PANEL TAKE ANY PART IN THE
CONSIDERATION OF A FORMAL COMPLAINT INVOLVING THE SAME MATTER.

(c) ALL MATTERSREFERRED TO ONE PANEL FORINVESTIGATION SHALL BE HEARD,
IF REFERRED FOR FORMAL HEARING, BY THE OTHER PANEL ORA COMMITTEE OF SUCH
PANEL. HOWEVER, IN ITSDISCRETION, EITHER INQUIRY PANEL MAY ELECT TO REFER
A CASE FOR FORMAL HEARING TO A QUALIFIED ADMINISTRATIVE LAW JUDGE, IN LIEU
OF AHEARINGSPANEL OF THEBOARD, FORAN INITIAL DECISION PURSUANT TOSECTION
24-4-105,C.R.S.

(d) THEINITIAL DECISION OF AN ADMINISTRATIVE LAW JUDGE MAY BE REVIEWED
PURSUANT TOSECTION 24-4-105(14) AND (15), C.R.S.,BY THEFILING OFEXCEPTIONS
TOTHEINITIAL DECISION WITH THE HEARINGS PANEL THAT WOULD HAVE HEARD THE
CASE IF IT HAD NOT BEEN REFERRED TO AN ADMINISTRATIVE LAW JUDGE OR BY
REVIEW UPON THE MOTION OF SUCH HEARINGS PANEL. THE RESPONDENT OR THE
BOARD'S COUNSEL SHALL FILE SUCH EXCEPTIONS.

(2) INVESTIGATIONS SHALL BE UNDER THE SUPERVISION OF THE PANEL TO WHICH
THEY ARE ASSIGNED. THE PERSONSMAKING SUCH INVESTIGATION SHALL REPORT THE
RESULTS THEREOF TO THE ASSIGNING PANEL FOR APPROPRIATE ACTION.

(3) (&) (I) FOR THE PURPOSES OF THIS SECTION:

(A) "GROUNDSFOR DISCIPLINE" INCLUDES GROUNDS UNDER SECTIONS 12-38-117
AND 12-42-113.

(B) "LICENSE" INCLUDES LICENSURE FOR A PRACTICAL NURSE OR PROFESSIONAL
NURSE AND LICENSURE FOR A PSYCHIATRIC TECHNICIAN.

(C) "NURSE", "LICENSEE", OR "RESPONDENT" INCLUDES A PRACTICAL NURSE, A
PROFESSIONAL NURSE, AND A PSYCHIATRIC TECHNICIAN AS DESCRIBED IN SECTION
12-42-102 (4).

(D) "PRACTICE OFNURSING" INCLUDES THE PRACTICE OF PRACTICAL NURSING, THE
PRACTICE OF PROFESSIONAL NURSING, AND THE PRACTICE AS A PSYCHIATRIC
TECHNICIAN.

(1) WRITTEN COMPLAINTS RELATING TO THE CONDUCT OF A NURSE LICENSED OR
AUTHORIZED TO PRACTICE NURSING IN THISSTATE MAY BE MADE BY ANY PERSON OR
MAY BE INITIATED BY AN INQUIRY PANEL OF THE BOARD ON ITSOWN MOTION. THE
NURSE COMPLAINED OF SHAL L BE GIVEN NOTICE, UNLESSTHE BOARD DETERMINESTHE
COMPLAINT TOBEWITHOUT MERIT OF INVESTIGATION, BY FIRST-CLASSMAIL, AND THE
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NOTICE SHALL STATE THE NATURE OF THE COMPLAINT AND SHALL STATE THAT THE
FAILURE TORESPOND IN A MATERIALLY FACTUAL AND TIMELY MANNER CONSTITUTES
GROUNDSFORDISCIPLINE. THE NURSE COMPLAINED OF SHALL BEGIVEN THIRTY DAYS
TO ANSWER OR EXPLAIN IN WRITING THE MATTERS DESCRIBED IN SUCH COMPLAINT.
UPON RECEIPT OF THE NURSE'S ANSWER OR AT THE CONCLUSION OF THIRTY DAYS,
WHICHEVER OCCURS FIRST, THE INQUIRY PANEL MAY TAKE FURTHER ACTION AS SET
FORTH IN SUBPARAGRAPH (I11) OF THIS PARAGRAPH (a).

(1) UPON RECEIPT OF THE NURSE'SANSWER OR THE CONCLUSION OF THIRTY DAYSS,
THE INQUIRY PANEL MAY CONDUCT A FURTHER INVESTIGATION THAT MAY BE MADE
BY ONE OR MORE MEMBERS OF THE INQUIRY PANEL , ONE OR MORE NURSES WHO ARE
NOT MEMBERS OF THE BOARD, A MEMBER OF THE STAFF OF THE BOARD, A
PROFESSIONAL INVESTIGATOR, OR ANY OTHER PERSON OR ORGANIZATION AS THE
INQUIRY PANEL DIRECTS. ANY SUCH INVESTIGATION SHALL BE ENTIRELY INFORMAL.

(b) THEBOARD SHALL CAUSE AN INVESTIGATION TO BE MADE WHEN THE BOARD IS
INFORMED OF:

(I) DISCIPLINARY ACTION TAKEN BY AN EMPLOY ER OF ANURSE AGAINST THE NURSE
ORRESIGNATIONINLIEU OF A DISCIPLINARY ACTION FOR CONDUCT THAT CONSTITUTES
GROUNDSFORDISCIPLINEUNDERSECTION 12-38-117 0rR 12-42-113. SUCHEMPLOYER
SHALL REPORT SUCH DISCIPLINARY ACTION OR RESIGNATION TO THE BOARD.

(1) AN INSTANCE OF A MALPRACTICE SETTLEMENT OR JUDGMENT AGAINST A
NURSE.

(1) A NURSEWHOHASNOT TIMELY RENEWED HISORHER LICENSE AND THENURSE
ISACTIVELY ENGAGED IN THE PRACTICE OF NURSING.

(c) ON COMPLETION OF AN INVESTIGATION, THE INQUIRY PANEL SHALL MAKE A
FINDING THAT:

(I) THE COMPLAINT ISWITHOUT MERIT AND NO FURTHER ACTION NEED BE TAKEN;

(1) THERE IS NO REASONABLE CAUSE TO WARRANT FURTHER ACTION ON THE
COMPLAINT;

(111) AN INSTANCE OF CONDUCT OCCURRED THAT DOES NOT WARRANT FORMAL
ACTION BY THE BOARD AND THAT SHOULD BE DISMISSED, BUT THAT INDICATIONS OF
POSSIBLE CONDUCT BY THE NURSE WERE NOTED THAT COULD LEAD TO SERIOUS
CONSEQUENCES IF NOT CORRECTED. IN SUCH A CASE, A CONFIDENTIAL LETTER OF
CONCERN SHALL BE SENT TO THE NURSE AGAINST WHOM THE COMPLAINT WASMADE.

(IV) AN INSTANCE OF GROUNDS FOR DISCIPLINE OCCURRED THAT, IN THE OPINION
OF THE INQUIRY PANEL, DOES NOT WARRANT FORMAL ACTION BY THE BOARD BUT
THAT SHOULD NOT BE DISMISSED AS BEING WITHOUT MERIT. IN SUCH CASE, A
CERTIFIED LETTER OF ADMONITION, RETURN RECEIPT REQUESTED, SHALL BE SENT TO
THE NURSE AGAINST WHOM A COMPLAINT WAS MADE AND A COPY THEREOF TO THE
PERSON MAKING THE COMPLAINT. WHEN A LETTER OF ADMONITION IS SENT BY THE
INQUIRY PANEL TO A NURSE COMPLAINED AGAINST, SUCH NURSE SHALL BE ADVISED
THAT THE NURSE HAS THE RIGHT TO REQUEST IN WRITING, WITHIN TWENTY DAYS
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AFTER RECEIPT OF THE LETTER, THAT FORMAL DISCIPLINARY PROCEEDINGS BE
INITIATED AGAINST THENURSETOADJUDICATE THEPROPRIETY OF THE CONDUCT UPON
WHICH THELETTEROF ADMONITION ISBASED. |FSUCHREQUEST ISTIMELY MADE, THE
LETTER OF ADMONITION SHALL BE DEEMED VACATED, AND THE MATTER SHALL BE
PROCESSED BY MEANS OF FORMAL DISCIPLINARY PROCEEDINGS.

(V) FACTSWERE DISCLOSED THAT WARRANT FURTHER PROCEEDINGS BY FORMAL
COMPLAINT, AS PROVIDED IN SUBSECTION (4) OF THIS SECTION, AND THAT THE
COMPLAINT SHOULD BE REFERRED TO THE ATTORNEY GENERAL FOR PREPARATION
AND FILING OF A FORMAL COMPLAINT.

(4) (8 ALL FORMAL COMPLAINTS SHALL BE HEARD AND DETERMINED IN
ACCORDANCE WITH PARAGRAPH (b) OF THISSUBSECTION (4) AND SECTION 24-4-105,
C.R.S. EXCEPT AS PROVIDED IN SUBSECTION (1) OF THIS SECTION, ALL FORMAL
HEARINGS SHALL BE CONDUCTED BY THE HEARINGS PANEL. THE NURSE MAY BE
PRESENT IN PERSON ORREPRESENTED BY COUNSEL , OR BOTH, IF SODESIRED, TOOFFER
EVIDENCE AND BE HEARD IN THE NURSE'SOWN DEFENSE. AT FORMAL HEARINGS, THE
WITNESSES SHALL BE SWORN AND A COMPLETE RECORD SHALL BE MADE OF ALL
PROCEEDINGS AND TESTIMONY.

(b) EXCEPT ASPROVIDED IN SUBSECTION (1) OF THISSECTION, AN ADMINISTRATIVE
LAW JUDGE SHALL PRESIDEAT THE HEARING AND SHALL ADVISE THEHEARINGSPANEL
ON ALL SUCH LEGAL MATTERSIN CONNECTION WITH THE HEARING ASTHE PANEL MAY
REQUEST. THE ADMINISTRATIVE LAW JUDGE SHALL PROVIDE SUCH ADVICE OR
ASSISTANCE AS THE HEARINGS PANEL MAY REQUEST IN CONNECTION WITH THE
PREPARATION OF ITS FINDINGS AND RECOMMENDATIONS OR CONCLUSIONS. SUCH
ADMINISTRATIVE LAW JUDGE SHALL HAVE THE AUTHORITY TO ADMINISTER OATHS
AND AFFIRMATIONS, SIGN AND ISSUE SUBPOENAS, AND PERFORM SUCH OTHER DUTIES
AS THE HEARINGS PANEL MAY AUTHORIZE THE ADMINISTRATIVE LAW JUDGE TO
PERFORM. SUCH ADMINISTRATIVE LAW JUDGE SHALL HAVE THE QUALIFICATIONS
PROVIDED IN SECTION 24-30-1003 (2), C.R.S.

() (I) TOWARRANT A FINDING OF GROUNDS FOR DISCIPLINE, THE CHARGES SHALL
BEESTABLISHED ASSPECIFIED IN SECTION 24-4-105(7), C.R.S. EXCEPT ASPROVIDED
IN SUBSECTION (1) OF THISSECTION, THE HEARINGS PANEL SHALL MAKE A REPORT OF
ITS FINDINGS AND CONCLUSIONS THAT, WHEN APPROVED BY A MAJORITY OF THOSE
MEMBERS OF THE HEARINGS PANEL WHO HAVE CONDUCTED THE HEARING PURSUANT
TOPARAGRAPHS (@) AND (b) OF THIS SUBSECTION (4), SHALL BE THE ACTION OF THE
BOARD.

(11) IFIT ISFOUND THAT THE CHARGES ARE UNPROVEN, THE HEARINGS PANEL,, OR
AN ADMINISTRATIVE LAW JUDGE SITTING IN LIEU OF THE HEARINGS PANEL PURSUANT
TO SUBSECTION (1) OF THIS SECTION, SHALL ENTER AN ORDER DISMISSING THE
COMPLAINT.

(1) IF THE HEARINGS PANEL FINDS THE CHARGES PROVEN AND ORDERS THAT
DISCIPLINE BE IMPOSED, IT SHALL ALSO DETERMINE THE EXTENT OF SUCH DISCIPLINE,
WHICH MAY BE IN THE FORM OF A LETTER OF ADMONITION REGARDING A LICENSE OR
SUSPENSION FOR A DEFINITE OR INDEFINITE PERIOD, REVOCATION, OR NONRENEWAL
OF A LICENSE TO PRACTICE. IN DETERMINING APPROPRIATE DISCIPLINARY ACTION,
THE HEARINGS PANEL SHALL FIRST CONSIDER SANCTIONS THAT ARE NECESSARY TO
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PROTECT THE PUBLIC. ONLY AFTER THE PANEL HAS CONSIDERED SUCH SANCTIONS
SHALL IT CONSIDER AND ORDER REQUIREMENTS DESIGNED TO REHABILITATE THE
NURSE. |F DISCIPLINE OTHER THAN REVOCATION OF A LICENSE TO PRACTICE IS
IMPOSED, THE HEARINGS PANEL MAY ALSO ORDER THAT THE NURSE BE GRANTED
PROBATION AND ALLOWED TO CONTINUE TO PRACTICE DURING THE PERIOD OF SUCH
PROBATION. THE HEARINGS PANEL MAY ALSO INCLUDE IN ANY DISCIPLINARY ORDER
THAT ALLOWSTHENURSETOCONTINUETOPRACTICE SUCH CONDITIONSASTHE PANEL
MAY DEEM APPROPRIATE TO ASSURE THAT THE NURSE ISPHYSICALLY, MENTALLY,
AND OTHERWISE QUALIFIED TOPRACTICENURSING INACCORDANCEWITH GENERALLY
ACCEPTED STANDARDS OF PRACTICE, INCLUDING ANY OF THE FOLLOWING:

(A) SUBMISSION BY THE RESPONDENT TO SUCH EXAMINATIONS AS THE HEARINGS
PANEL MAY ORDER TO DETERMINE THE RESPONDENT'S PHYSICAL OR MENTAL
CONDITION OR THE RESPONDENT'S PROFESSIONAL QUALIFICATIONS;

(B) THETAKING BY THE RESPONDENT OF SUCH THERAPY OR COURSESOF TRAINING
OR EDUCATION ASMAY BE NEEDED TO CORRECT DEFICIENCIES FOUND EITHER IN THE
HEARING OR BY SUCH EXAMINATIONS;

(C) THEREVIEW OR SUPERVISION OF THE RESPONDENT'SPRACTICE OF NURSING AS
MAY BE NECESSARY TO DETERMINE THE QUALITY OF THE RESPONDENT'SPRACTICE OF
NURSING AND TO CORRECT DEFICIENCIES THEREIN; OR

(D) THE IMPOSITION OF RESTRICTIONS UPON THE NATURE OF THE RESPONDENT'S
PRACTICE TOASSURE THAT THE RESPONDENT DOESNOT PRACTICE BEYOND THELIMITS
OF THE RESPONDENT'S CAPABILITIES.

(IV) UPON THE FAILURE OF THE RESPONDENT TO COMPLY WITH ANY CONDITIONS
IMPOSED BY THE HEARINGS PANEL PURSUANT TO SUBPARAGRAPH (IIl) OF THIS
PARAGRAPH (C), THE HEARINGS PANEL MAY ORDER REVOCATION OR SUSPENSION OF
THE RESPONDENT'S LICENSE TO PRACTICE IN THIS STATE UNTIL SUCH TIME AS THE
RESPONDENT COMPLIES WITH SUCH CONDITIONS.

(V) IN MAKING ANY OF THE ORDERS PROVIDED IN SUBPARAGRAPHS (I11) AND (1V)
OF THISPARAGRAPH (C), THE HEARINGS PANEL MAY TAKE INTO CONSIDERATION THE
RESPONDENT'S PRIOR DISCIPLINARY RECORD. |F THE HEARINGS PANEL DOES TAKE
INTO CONSIDERATION ANY PRIOR DISCIPLINE OF THE RESPONDENT, ITSFINDINGSAND
RECOMMENDATIONS SHALL SO INDICATE.

(V1) IN ALL CASES OF REVOCATION, SUSPENSION, PROBATION, OR NONRENEWAL,
THE BOARD SHALL ENTER IN ITS RECORDS THE FACTS OF SUCH REVOCATION,
SUSPENSION, PROBATION, OR NONRENEWAL AND OF ANY SUBSEQUENT ACTION OF THE
BOARD WITH RESPECT THERETO.

(d) THEATTORNEY GENERAL SHALL PROSECUTE THOSE CHARGESTHAT HAVE BEEN
REFERRED TO THE OFFICE OF THE ATTORNEY GENERAL BY THE INQUIRY PANEL
PURSUANT TO SUBPARAGRAPH (V) OF PARAGRAPH (C) OF SUBSECTION (3) OF THIS
SECTION. THEBOARD MAY DIRECT THEATTORNEY GENERAL TO PERFECT AN APPEAL.

(5) AMAJORITY OF THEMEMBERSOF THE BOARD, THREE MEMBERS OF THE INQUIRY
PANEL, OR THREE MEMBERS OF THEHEARINGS PANEL SHALL CONSTITUTE A QUORUM.
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THEACTION OF AMAJORITY OF THOSE PRESENT COMPRISING SUCH QUORUM SHALL BE
THE ACTION OF THE BOARD, THE INQUIRY PANEL, OR THE HEARINGS PANEL.

(6) UPON THE EXPIRATION OF ANY TERM OF SUSPENSION, THE LICENSE SHALL BE
REINSTATED BY THE BOARD IF THE BOARD IS FURNISHED WITH EVIDENCE THAT THE
NURSE HAS COMPLIED WITH ALL TERMS OF THE SUSPENSION. |F SUCH EVIDENCE
SHOWS THE NURSE HAS NOT COMPLIED WITH ALL TERMS OF THE SUSPENSION, THE
BOARD MAY REVOKE OR CONTINUE THE SUSPENSION OF THE LICENSE AT A HEARING,
NOTICE OF WHICH AND THE PROCEDURE AT WHICH SHALL BE AS PROVIDED IN THIS
SECTION.

(7) INCASEANY NURSE ISDETERMINED TOBEMENTALLY INCOMPETENT ORINSANE
BY A COURT OF COMPETENT JURISDICTION AND A COURT ENTERS, PURSUANT TO PART
3 OR PART 4 OF ARTICLE 14 OF TITLE 15 OR SECTION 27-10-109 (4) oR 27-10-125,
C.R.S., AN ORDER SPECIFICALLY FINDING THAT THE MENTAL INCOMPETENCY OR
INSANITY IS OF SUCH A DEGREE THAT THE NURSE IS INCAPABLE OF CONTINUING THE
PRACTICE OF NURSING, THE NURSE'SLICENSE SHALL AUTOMATICALLY BE SUSPENDED
BY THE BOARD, AND, NOTWITHSTANDING ANY PROVISION OF THIS ARTICLE TO THE
CONTRARY, SUCH SUSPENSION SHALL CONTINUE UNTIL THENURSE ISFOUND BY SUCH
COURT TO BE COMPETENT TO CONTINUE THE PRACTICE OF NURSING.

(8) (3) IF THE BOARD HAS REASONABLE CAUSE TO BELIEVE THAT A NURSE IS
UNABLE TO PRACTICE NURSING WITH REASONABLE SKILL AND SAFETY TO PATIENTS
BECAUSE OF A CONDITION DESCRIBED IN SECTION 12-38-117 (1) (i) or (1) (j) ORrR
SECTION 12-42-113 (1) (i) or (1) (j), IT MAY REQUIRE SUCH NURSE TO SUBMIT TO
MENTAL OR PHYSICAL EXAMINATIONS BY A PHYSICIAN OR OTHER LICENSED HEALTH
CARE PROFESSIONAL DESIGNATED BY THE BOARD. |F A NURSE FAILSTO SUBMIT TO
SUCH MENTAL OR PHY SICAL EXAMINATIONS, THE BOARD MAY SUSPEND THE NURSE'S
LICENSE UNTIL THE REQUIRED EXAMINATIONS ARE CONDUCTED.

(b) EVERY NURSE SHALL BE DEEMED, BY SO PRACTICING OR BY APPLYING FOR
RENEWAL REGISTRATION OF SUCH NURSE'SLICENSE, TO HAVE CONSENTED TO SUBMIT
TOMENTAL ORPHY SICAL EXAMINATIONSWHEN DIRECTED INWRITING BY THEBOARD.
FURTHER, SUCH NURSE SHALL BE DEEMED TO HAVE WAIVED ALL OBJECTIONSTO THE
ADMISSIBILITY OF THE EXAMINING PHYSICIAN'S OR OTHER LICENSED HEALTH CARE
PROFESSIONAL'S TESTIMONY OR EXAMINATION REPORTS ON THE GROUND OF
PRIVILEGED COMMUNICATION. SUBJECT TO APPLICABLE FEDERAL LAW, SUCH NURSE
SHALL BE DEEMED TO HAVE WAIVED ALL OBJECTIONS TO THE PRODUCTION OF
MEDICAL RECORDS TO THE BOARD FROM HEALTH CARE PROVIDERS THAT MAY BE
NECESSARY FOR THE EVALUATIONS DESCRIBED IN PARAGRAPH (@) OF THIS
SUBSECTION (8). NOTHING IN THIS SECTION SHALL PREVENT THE NURSE FROM
SUBMITTING TO THE BOARD TESTIMONY OR EXAMINATION REPORTS OF A PHY SICIAN
OR OTHER LICENSED HEALTH CARE PROFESSIONAL DESIGNATED BY THE NURSE TO A
CONDITION DESCRIBED IN PARAGRAPH (@) OF THIS SUBSECTION (8) THAT MAY BE
CONSIDERED BY THE BOARD IN CONJUNCTION WITH, BUT NOT IN LIEU OF, TESTIMONY
AND EXAMINATION REPORTS OF THE PHYSICIAN OR LICENSED HEALTH CARE
PROFESSIONAL DESIGNATED BY THE BOARD.

() THE RESULTSOF ANY MENTAL OR PHYSICAL EXAMINATION ORDERED BY THE
BOARD SHALL NOT BE USED AS EVIDENCE IN ANY PROCEEDING OTHER THAN BEFORE
THEBOARD AND SHALL NOT BE DEEMED A PUBLIC RECORD NORMADE AVAILABLETO
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THE PUBLIC.

(d) THE BOARD MAY REQUIRE THAT A NURSE SUBMIT MEDICAL RECORDS FOR
REVIEW IN CONJUNCTION WITH AN INVESTIGATION MADE PURSUANT TO PARAGRAPH
(@) OF THIS SUBSECTION (8); EXCEPT THAT SUCH RECORDS SHALL REMAIN
CONFIDENTIAL AND SHALL BE REVIEWED BY THE BOARD ONLY TO THE EXTENT
NECESSARY TO CONDUCT AN INVESTIGATION.

(9) EXCEPT WHEN A DECISION TOPROCEED WITH A DISCIPLINARY ACTION HASBEEN
AGREED UPON BY A MAJORITY OF AN INQUIRY PANEL AND A NOTICE OF FORMAL
COMPLAINT IS DRAFTED AND SERVED ON THE LICENSEE BY FIRST-CLASS MAIL,
INVESTIGATIONS, EXAMINATIONS, HEARINGS, MEETINGS, ORANY OTHERPROCEEDINGS
OF THEBOARD CONDUCTED PURSUANT TO THE PROVISIONSOF THISSECTION SHALL BE
EXEMPT FROM THE PROVISIONS OF THE OPEN RECORDSLAW, ARTICLE 72 OF TITLE 24,
C.R.S.,, REQUIRING THAT PROCEEDINGS OF THE BOARD BE CONDUCTED PUBLICLY OR
THAT THE MINUTES OR RECORDS OF THE BOARD WITH RESPECT TO ACTION OF THE
BOARD TAKEN PURSUANT TO THE PROVISIONS OF THIS SECTION BE OPEN TO PUBLIC
INSPECTION.

(10) A PHYSICIAN OR OTHER LICENSED HEAL TH CARE PROFESSIONAL WHO, AT THE
REQUEST OF THE BOARD, EXAMINES A NURSE SHALL BE IMMUNE FROM SUIT FOR
DAMAGES BY THE NURSE EXAMINED IF THE EXAMINING PHYSICIAN OR EXAMINING
LICENSED HEALTH CARE PROFESSIONAL CONDUCTED THE EXAMINATION AND MADE
FINDINGS OR A DIAGNOSIS IN GOOD FAITH.

(11) ALL INVESTIGATIONS COMPLETED OR IN PROGRESS PURSUANT TO SECTION
12-38-117 OR 12-42-113, AS SAID SECTIONS EXISTED ON JUNE 30, 1999, INCLUDING
THOSE CASES THAT HAVE BEEN REFERRED TO HEARING, ARE BEFORE AN
ADMINISTRATIVE LAW JUDGE, OR ARE AWAITING FINAL DISPOSITION BY THE BOARD,
SHALL BE REFERRED TO A PANEL OF THE BOARD BY THE DIRECTOR OF THE DIVISION OF
REGISTRATIONS FOR FINAL ADJUDICATION. ALL ACTIONS TAKEN AND DECISIONS
RENDERED BY THE BOARD PRIOR TO JULY 1, 1999, ARE HEREBY RATIFIED.

(12) FINAL BOARD ACTION MAY BE JUDICIALLY REVIEWED IN THE COURT OF
APPEALS, AND JUDICIAL PROCEEDINGS FOR THE ENFORCEMENT OF A BOARD ORDER
MAY BE INSTITUTED IN ACCORDANCE WITH SECTION 24-4-106, C.R.S.

(13) IN ORDER TOAID THE BOARD IN ANY HEARING OR INVESTIGATION INSTITUTED
PURSUANT TO THIS SECTION, WHETHER THE INVESTIGATION IS BEFORE OR AFTER A
FORMAL COMPLAINT ISFILED PURSUANT TO THISSECTION, THEBOARD, THROUGH ANY
MEMBER OR EXECUTIVE OFFICER THEREOF, SHALL HAVE THE POWER TO ISSUE
SUBPOENAS COMMANDING PRODUCTION OF COPIES OF ANY RECORDS CONTAINING
INFORMATION RELEVANT TO THE PRACTICE OF NURSING RENDERED BY ANY LICENSEE,
INCLUDING, BUT NOT LIMITED TO, HOSPITAL AND PHYSICIAN RECORDS. UPON
CERTIFICATION OF THE CUSTODIAN THAT THE COPIES ARE TRUE AND COMPLETE
EXCEPT FORTHE PATIENT'SNAME, THE COPIESSHALL BEDEEMED AUTHENTIC, SUBJECT
TO THE RIGHT TO INSPECT THE ORIGINALS FOR THE LIMITED PURPOSE OF
ASCERTAINING THE ACCURACY OF THE COPIES. NO PRIVILEGE OF CONFIDENTIALITY
SHALL EXIST WITH RESPECT TO SUCH COPIES, AND NO LIABILITY SHALL LIE AGAINST
THE BOARD OR THE CUSTODIAN OR THE CUSTODIAN'S AUTHORIZED EMPLOYEE FOR
FURNISHING OR USING SUCH COPIES IN ACCORDANCE WITH THIS SUBSECTION (13).
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(14) ANY PERSON PARTICIPATING IN GOOD FAITH IN THE MAKING OF A COMPLAINT
OR REPORT OR PARTICIPATING IN ANY INVESTIGATIVE OR ADMINISTRATIVE
PROCEEDING PURSUANT TO THIS ARTICLE SHALL BE IMMUNE FROM ANY LIABILITY,
CIVIL OR CRIMINAL, THAT OTHERWISE MIGHT RESULT BY REASON OF SUCH ACTION.

SECTION 7. The introductory portion to 12-38-117 (1), Colorado Revised
Statutes, is amended, and the said 12-38-117 (1) is further amended BY THE
ADDITION OF A NEW PARAGRAPH, to read:

12-38- 117 Grounds for dlsr:|p||ne (1) :Fhe—beard—has—fhe-peweHe—re#eke

upeﬁ-preef—eha&—sdeh-p&seﬁ "GROUNDS FOR DISCIPLINE" ASUSED IN THISARTICLE

MEANSANY ACTION BY ANY PERSON WHO:

(u) WILLFULLY FAILS TO RESPOND IN A MATERIALLY FACTUAL AND TIMELY
MANNER TO A COMPLAINT ISSUED PURSUANT TO SECTION 12-38-116.5 (3).

SECTION 8. Repeal. 12-38-117 (1) (b) (111), (2), (3), (4), and (5), Colorado
Revised Statutes, are repealed as follows:

12- 38 117. Groundsfor dlsr:lplme (1) (b) (III) +ﬁ—eeﬁsrde|=|ﬁg—the-pessb+e
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SECTION 9. The introductory portion to 12-42-113 (1), Colorado Revised
Statutes, is amended, and the said 12-42-113 (1) is further amended BY THE
ADDITION OF A NEW PARAGRAPH, to read:

12-42- 113 Grounds for dlsr:lpllne (1) :Fhe—beard—has—fhe-peweHe—re#eke

ef—t-hrs—%e&ea—upen—preef—t-haﬁ—saeh—p&seﬁ "GROUNDS FOR DISCI PLINE", AS USED IN

THISARTICLE, MEANS ANY ACTION BY ANY PERSON WHO:

(m) WILLFULLY FAILS TO RESPOND IN A MATERIALLY FACTUAL AND TIMELY
MANNER TO A COMPLAINT ISSUED PURSUANT TO SECTION 12-38-116.5 (3).

SECTION 10. Repeal. 12-38-119, Colorado Revised Statutes, is repealed as
follows:

12-38-119. Mental and physcal examination of I|censees (—]3—|-f—aﬁy—l+eeH$e
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SECTION 11. Repeal. 12-38-120, Colorado Revised Statutes, is repealed as
follows:
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SECTION 12. Repeal. 12-42-113 (1) (b) (1), (2), (3), (4), (5), and (6),
Colorado Revised Statutes, are repealed as follows:
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SECTION 13. Repeal. 12-42-115, Colorado Revised Statutes, is repealed as
follows:

12-42-115. Mental or physical examination of licensees - r eview of medical
records. any-Heenseetse i 6 neampeten neane
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SECTION 14. 12-42-115.3, Colorado Revised Statutes, is amended to read:
12 42 115 3. Dlsr:lplmary proceedlngs Hﬁ—?hebe&dﬁhreugh&hedep&m

det&mme DISCI PLINARY PROCEEDINGS UNDER THISARTICLESHALL BE CONDUCTED
PURSUANT TO SECTION 12-38-116.5.
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SECTION 15. Effective date- applicability. Thisact shall take effect July 1,
1999, and shall apply to all investigations, complaints, and hearings on or after said

date.

SECTION 16. Safety clause. Thegeneral assembly hereby finds, determines, and
declaresthat this act is necessary for theimmediate preservation of the public peace,

health, and safety.
Approved: April 8, 1999



