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Executive Summary 

House Bill 19-1264 established a working group to develop recommendation to address (1) “a 

process to provide retroactive tax credits, payments, or refunds to taxpayers who claimed credits 

pursuant to section 39-22-522 between January 1, 2000 and December 31, 2013, and whose 

credits were denied in whole or in part, including the development of eligibility criteria for 

receiving such retroactive tax credits, payments, and refunds”; (2) alternative methods for 

determining the number of tax credits a landowner is eligible to receive for making a 

conservation easement donation; and (3) the administration of orphan easements. The working 

group met six (6) times between June 25, 2019 and November 18, 2019 and convened multiple 

conference calls to develop a series of recommendations for the General Assembly to consider 

on the three issues identified in House Bill 19-1264. Recommendations presented in this report 

were reached by consensus and are summarized below and detailed in the body of the report. It is 

the opinion of the Working Group that if implemented, these recommendations will end the 

nearly two decades’ long conflict over Colorado’s conservation easement tax credit program, 

repair harm to landowners who conveyed conservation easements in good faith but had their tax 

credits arbitrarily disallowed by the Colorado Department of Revenue, establish a process for 

administering conservation easements held by non-functioning organizations, and allow the 

program to move forward to continue the good work of conserving Colorado’s increasingly 

limited open space and natural resources.  

 

Recommendation – Alternative Valuation  

The Working Group was unable to identify an appropriate alternative methodology in the short 

timeframe allotted. There was consensus that work should continue on the development of an 

alternative methodology and that a pilot project should be developed to test appropriate 

alternatives. The pilot program contemplated by the working group would be funded through 

private donations from organizations such as private foundations that fund conservation. As 

work to develop an alternative methodology continues, the working group recommends adjusting 

the tax credit formula to allow landowners to take up to 90% of the value of the conservation 

easement in the form of a tax credit. This change is being recommended to address some of the 

issues that have spurred discussion into the development of alternative methodologies.  
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Recommendation – Reparations 

Reparations is intended to repair damages caused by the Department of Revenue’s arbitrary 

disallowance of Colorado conservation easement tax credits to (a) landowners who in good faith 

conveyed a conservation easement(s) to a qualified conservation easement holder between 

January 1, 2000 and December 31, 2013; and, (b) buyers of tax credits who purchased 

conservation easement tax credits during this period. The State of Colorado shall reinstate the 

fair market value of a conservation easement contribution granted in good faith between January 

1, 2000 and December 31, 2013 as determined by an/the appraisal that was used to claim and 

substantiate a federal conservation easement tax deduction that was accepted by the Internal 

Revenue Service (IRS). The total reparation allowable shall be reduced by any settlement 

amount received from the Colorado Department of Revenue, IRS, or any other party. 

Reparations shall be generated from the unclaimed portion of the conservation easement tax 

credit cap between 2011 and 2019 and if necessary by allocating a portion – up to and not to 

exceed one-half (1/2) – of any future years’ conservation easement tax credit caps. Reparations 

shall be paid in the form of either a tax credit or a tax refund and shall represent final, non-

appealable resolution of all claims, controversies, and matters regarding disputed or disallowed 

tax credits between 2000 and 2013.   

 

Recommendation – Administration of Orphan Easements  

Conservation easements, held by entities that (a) are non-functioning but not legally dissolved1; 

(b) are functioning and submit a written statement to the Division of Conservation that they are 

unable or unwilling to continue to fulfill the perpetual stewardship obligations of an easement 

holder; or (c) have not completed their annual monitoring obligations for three (3) consecutive 

years, may be designated as abandoned following an investigation conducted by the Division of 

Conservation.  Abandoned conservation easements shall be placed into receivership for a period 

not to exceed five (5) years. The receiver shall be either (a) the Division of Conservation or (b) 

the county where the easement(s) is/are located. Once in receivership, easements shall be 

                                                           
1 Non-functioning but not legally dissolved organizations are defined as organizations that have lost their 501(c)3 
status or organizations that (1) are not certified by the Colorado Division of Conservation; (2) have not filed tax 
reports (IRS Form 990) for a period of three (3) consecutive years; and (3) are not in good standing with the 
Colorado Secretary of State.  
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monitored by willing certified land trusts or other professionals with experience monitoring 

conservation easements who enter into annual monitoring contracts with the Division of 

Conservation. The Conservation Easement Oversight Commission (CEOC) shall systematically 

review each conservation easement held in receivership and place them in one of three 

categories: (1) can be assigned without reformation or amendment; (2) can be assigned with 

reformation through amendment; and (3) cannot be reformed in a manner that would allow for 

assignment. Within five (5) years all conservation easements held in receivership shall be 

processed for assignment or extinguishment through the process established under Colorado law. 

Background 

Formation, Composition, and Structure 

The House Bill 1264 Working Group (the “Working Group”) was established in June 2019, upon 

the enactment of House Bill 19-1264, signed by Governor Jered Polis on June 3, 2019. The 

Working Group was directed to develop a report to be delivered to the Rural Affairs and 

Agriculture Committee of the House of Representatives and the Agriculture and Natural 

Resources Committee of the Senate by December 1, 2019 (the “Report”). The Report must 

include recommendations to address (1) “an alternative method to the appraisal process set forth 

in section 39-22-522 (3.3) to establish the amount of tax credits for which a qualified 

conservation easement contribution would be eligible”; (2) “a process to provide retroactive tax 

credits, payments, or refunds to taxpayers who claimed credits pursuant to section 39-22-522 

between January 1, 2000, and December 31, 2013, and whose credits were denied in whole or in 

part, including the development of eligibility criteria for receiving such retroactive tax credits, 

payments, and refunds”; and (3) “…the administration of orphaned conservation easements.” 

(House Bill 19-1264, 2019).  

 

The Working Group is comprised of the following individuals:  

Erik Glenn  
Executive Director, Colorado Cattlemen’s Agriculture 
Land Trust 
appointed by Senate President Leroy Garcia 

Alan Gentz 
Landowner (Sterling, CO) and conservation 
easement donor (credit was disallowed) 
appointed by Senate Minority Leader Chris Holbert 

Jay Fetcher  
Landowner (Steamboat Springs, CO) and conservation 
easement donor (credit was allowed) 

appointed by House Speaker K.C. Becker 

Don Brown, CO Ag Commissioner  2015 – 2018 
Landowner (Yuma, CO) and conservation easement 
donor (credit was disallowed) 
appointed by Senate Minority Leader Chris Holbert 

Jessica Jay  
Conservation Attorney (Evergreen, CO) 

Jillane Hixson  
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appointed by House Speaker K.C. Becker Landowner (Lamar, CO) and conservation easement 
donor (credit was disallowed) 
appointed by House Minority Leader Patrick Neville 

Melissa Daruna  
Executive Director, Keep it Colorado (formerly known as 
Colorado Coalition of Land Trusts)  
appointed by Senate President Leroy Garcia 

Belinda Groner  
Landowner advocate 
appointed by House Minority Leader Patrick Neville 

 

It is important to note that the Working Group was provided with no financial assistance or staff 

support. All work product of the Working Group was completed by the appointed members on a 

voluntary basis and out of a deep commitment to bring resolution to certain long-standing issues 

with the Colorado conservation easement tax credit program. The Working Group met six (6) 

times between June 25 and November 18. The first meeting was held on June 25, 2019 at the 

Colorado State Capitol. At that meeting the Working Group elected Alan Gentz and Erik Glenn 

as Co-Chairs, established a process for conducting its work, developed issue teams for 

addressing each of the issues, and adopted a Social Contract that established a set of norms and 

expectations.  

 

The Working Group was broken out into three issue teams:  

 Landowner reparations issue team (Chaired by Alan Gentz with support from Erik Glenn) 

 Alternative valuation issue team (Chaired by Melissa Daruna with support from Don 

Brown) 

 Administration of orphans issue team (Chaired by Belinda Groner with support from 

Jessica Jay)  

 

Issue teams included other non-appointed stakeholders and individuals with expertise on the 

specific issue being addressed. A list of stakeholders who participated in the Working Group 

process has been included in Appendix A.  

 

Process  

Issue teams met independently of the Working Group to develop recommendations. Issue team 

meetings were conducted primarily by teleconference to enable broader participation from 

stakeholders. Recommendations developed by the issue teams were brought to the Working 



6 
 

Group for consideration. All of the recommendations included in this report were generated 

through consensus of the Working Group.   

 

Meetings 

The Working Group met six (6) times between June 25 and November 18. Meetings were held 

throughout the state and were typically accompanied by a tour of conservation projects in the 

area to give the Working Group a broader understanding of the issues. All meetings were open to 

the public. Meeting dates, times, and locations were published on the Division of Conservation’s 

website and through other public channels at least seven (7) days in advance. The Working 

Group held the following meetings: 

June 25, 2019 at the State Capitol or via teleconference  

At this meeting the Working Group adopted a Social Contract and established (1) the 

process for conducting its work; (2) a framework for decision making; (3) expectations 

for members; (4) issue teams; and (5) the meeting schedule. Copies of the Social 

Contract, process, decision-making framework, and member expectations have been 

included in Appendix B.  

 

July 23, 2019 in Sterling, Colorado (no teleconference option available) 

This meeting was accompanied by a tour of the Gentz property which was conserved in 

the mid-2000s. The Colorado Department of Revenue (also referred to as the Department 

of Revenue throughout the report) disallowed the tax credit associated with the 

conservation easement and initially claimed that the easement was worth $0. The tour 

highlighted the issues the Working Group was convened to address. At the meeting the 

Working Group received reports from each of the three issue teams.  

 

September 16, 2019 in Steamboat Springs, Colorado or via teleconference 

This meeting was accompanied by a tour of the conservation work completed in the 

Upper Elk River Valley north of Steamboat Springs. This location was selected because it 

is an example of where the conservation easement tool has worked and where the 

Department of Revenue did not dispute tax credit claims. Each issue team provided 

updates on work completed between July 23 and September 16.  
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October 24, 2019 in Lamar, Colorado or via teleconference 

This meeting included a tour of fourteen (14) conservation easements and a virtual tour of 

an additional six (6) conservation easements that had tax credits disallowed by the 

Department of Revenue. The tour also featured a discussion about gravel mining in the 

area and all along the Arkansas River (from Pueblo to the Colorado-Kansas state line), in 

addition to a property that was encumbered by a conservation easement that was 

abandoned by the landowner and subsequently assumed through a tax lien by the county. 

The county has not been able to sell the property at auction due to the encumbrance of the 

conservation easement. The issue teams provided a series of draft recommendations that 

had been developed through consensus. 

   

November 12, 2019 in Broomfield, Colorado or via teleconference  

The Working Group met to review the first draft of the report and final set of 

recommendations from the issue teams.  

 

November 18, 2019 in Arvada, Colorado or via teleconference 

The Working Group met to finalize the report.  

 

Minutes from each of the meetings excluding the November 12, 2019 and November 18, 2019 

meetings have been included in Appendix C. The Working Group made several requests to the 

Department of Revenue for information deemed necessary to complete the statutory obligations 

of the Working Group. Each request was made through the proper channels afforded to 

Coloradans seeking information on specific activities and programs of Government. In many 

instances, the Department of Revenue refused to provide the information requested. A copy of 

each of the requests and the response from the Department of Revenue has been provided in 

Appendix D. 
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History 

Established by state statute in 1976, a conservation easement is a transferable real property 

interest created to promote the preservation of open space, wildlife habitat and scenic views 

(Section 38-30.5-102, Colorado Revised Statutes). More simply, a conservation easement is a 

recorded document that restricts certain uses of real property. Landowners are incentivized to 

convey conservation easements in many different ways. Most typically they are incentivized 

through tax benefits that have been established to promote public policy goals related to 

environmental protection and conservation.  

 

Conservation easements are created under state law. Qualifying conservation contributions2 

however, are created under both federal and state law with state law in most cases mirroring 

federal law. A qualified conservation contribution is a conveyance of a conservation easement 

that qualifies for tax incentives.  

 

The definition of a qualified conservation contribution is found under Section 170(h) of the 

Internal Revenue Code (“IRC”). To qualify as a conservation easement that can claim tax 

incentives, the contribution must be exclusively for conservation purposes. Conservation 

purposes are also defined under Section 170(h) to be for (1) preservation of land for public 

outdoor recreation and education; (2) the protection of relatively natural habitat; (3) the 

preservation of open space pursuant to a clearly delineated governmental conservation policy or 

scenic enjoyment, with significant public benefit; or (4) the preservation of land or certified 

historic structures (IRC Section 170(h)).  A conservation easement only has to meet one of the 

four conservation purposes to be considered a qualified conservation contribution. Colorado uses 

the standards established in Section 170(h) to determine which conservation easement 

conveyances will qualify to receive a tax credit.  

 

Colorado created its conservation easement state income tax credit in 1999 partly in response to 

the 31% increase in population that occurred during the 1990s (Office of the State Auditor, 

                                                           
2 A qualified conservation contribution is defined under federal law as a contribution of (a) qualified real property 

interest; (b) to a qualified organization; (c) exclusively for conservation purposes (Section 170(h)). Colorado’s law 

mirrors Federal law in determining a qualified conservation contribution.  
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2012). Since that time, Colorado has used tax policy as a means of protecting sensitive natural 

resources and incentivizing land conservation. The Colorado state income tax credit is a dollar-

for-dollar reduction of an individual’s tax liability that is generated through the conveyance of a 

qualified conservation contribution. In 2001, Colorado made the tax credit transferrable, meaning 

that a landowner who generates a tax credit through a contribution of a conservation easement 

can transfer the earned tax credit to another taxpayer for cash compensation (Id.). Making the tax 

credits transferable was an incentive to benefit farmers, ranchers, and other landowners that 

typically have very little state tax liability. The effect the tax credit has had on land conservation 

in Colorado is astounding. As of December 31, 2018, more than 4,300 conservation easements 

conserving more than two (2) million acres of land have been conveyed (Colorado Department 

of Regulatory Agencies, 2018). 

 

The Colorado Department of Revenue (DOR) disallowed tax credit claims on 740 conservation 

easements conveyed in Colorado between January 1, 2000 and December 31, 2013 (Colorado 

Department of Revenue, 2017). Disallowances totaled $206,198,007. As of the date of this report 

there are still nine (9) cases of disputed tax credits that have not yet been resolved (Robinson, 

2019). DOR allowed $61,310,219 in claimed tax credits (this represents approximately 30% of 

the total original amount of tax credits claimed/issued) (Revenue, 2019). In other words, DOR 

recaptured $144,887,788 in issued tax credits from landowners between January 1, 2000 and 

December 31, 2013.  

 

Recommendations  

Alternative Valuation 

Alternative methodologies for substantiating the amount of credits a qualified conservation 

easement donation is eligible to receive is a complex issue that many landowners and 

conservation professionals have been grappling with for years. While the Working Group made 

progress, it became abundantly clear that making a recommendation on a specific methodology 

would not be prudent or possible at this time. Therefore, the Working Group is recommending 

that additional discussion, research, and planning be conducted to develop an acceptable 

alternative system that adequately values conservation and protects the public investment. With 
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that being said, the Working Group is making the following recommendations to further 

facilitate the development of an acceptable alternative system.  

 

Recommendation Number 1: Continue to convene the Alternative Valuation Issue Team to 

develop and evaluate possible alternative methodologies. Keep It Colorado3 (formerly known as 

the Colorado Coalition of Land Trusts) will convene meetings of the Alternative Valuation Issue 

Team, ensuring that it continues to be comprised of a cross section of land trusts, conservation 

professionals, and landowners to continue to develop and evaluate alternative methodologies. 

Specifically, the group will: (1) continue conversations and evaluate draft pilot programs; (2) 

consider the research and recommendations from a forthcoming Colorado State University 

Department of Agriculture and Resource Economics study commissioned by Colorado’s 

conservation community on alternative valuation methodologies; (3) evaluate options for less 

than perpetual and less than ownership interest conservation products; and (4) discuss and 

evaluate the need to revise the tax credit enabling statute to remove references to Section 170(h) 

of the Internal Revenue Code (IRC) (“Decoupling”).  

 

The Colorado conservation easement tax credit program is largely built on the back of the federal 

tax deduction for conservation easements. That program requires that conservation easements be 

perpetual in nature to be eligible to receive federal tax incentives. Colorado is facing rapid 

growth and the need to conserve our limited natural resources and agricultural land is paramount 

to ensuring that Colorado continues to be an attractive, safe, and healthy place to live and work. 

Less than perpetual and less than ownership interest conservation products including long or 

short-term leases, licenses, bonds, options to purchase at agricultural value (OPAV), and term 

conservation easements could have a significant impact in helping to conserve those resources 

and combatting issues related to climate change while providing flexibility in the future to 

reassess conservation and other needs. The Working Group recommends additional study of less 

than perpetual and less than ownership interest conservation products that could qualify for a tax 

credit.  

                                                           
3 Keep it Colorado is a membership organization that represents conservation organizations (land trusts and 
government entities) that specialize in facilitating and holding conservation easements and professionals 
(attorneys, appraisers, biologists, etc.) who advise clients on conservation easements or produce reports that 
support a conservation easement conveyance.  
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Any alternative or less than perpetual and less than ownership interest options that are developed 

will likely require that specific references to Section 170(h) of the IRC and corresponding 

Regulations of the U.S. Department of Treasury be removed from Colorado’s conservation 

easement enabling statute, or a stand-alone law will need to be developed apart from the 

requirements of the IRC for perpetual ownership interests in the form of conservation easements. 

It should be noted, that Decoupling from the federal standards for tax deductions is not intended 

to loosen the eligibility criteria for conservation easements or reduce regulatory oversight. It will 

simply provide the Division of Conservation with more flexibility to properly administer the 

program in an appropriate manner into the future. 

 

Recommendation Number 2: Develop a pilot program to further evaluate and test alternative 

methodologies. Projects within the pilot program will be funded through private conservation 

investments made by conservation funders interested in developing alternative methodologies for 

substantiating investments in conservation. Several conservation funders have expressed interest 

in participating in a pilot program of this nature. It is important to note that the Working Group is 

recommending that no funding for the pilot program come from the tax credit program or the 

general fund (emphasis added).   

 

Recommendation Number 3: Adjust the tax credit formula to increase the percentage that can be 

claimed by a grantor up to 90%. The conservation easement tax credit program was designed to 

conserve Colorado’s agricultural lands and vast natural and historic resources. Landowners 

across the state have expressed desire to conserve their lands for the benefit of current and future 

generations of Coloradans. The formula adjustment being recommended by the Working Group 

will better enable landowners across the state who voluntarily desire to conserve their land to 

participate in the program. Further, it should be noted that the Working Group is not 

recommending adjusting the existing $45M overall annual cap on the tax credit program.       

 

Reparations  

Reparations are intended to repair damages caused by the Colorado Department of Revenue’s 

(DOR) arbitrary disallowance of Colorado conservation easement tax credits to (a) landowners 
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who in good faith conveyed a conservation easement(s) to a qualified conservation easement 

holder between January 1, 2000 and December 31, 2013, and (b) buyers of tax credits who 

purchased conservation easement tax credits during this period. Based on information provided 

to the Working Group by the DOR, the total harm is estimated to be approximately $147M not 

including lost opportunity costs, attorney fees, and pain and suffering.  

 

As stated previously, the Colorado conservation easement tax credit program is based on the 

federal conservation easement tax deduction. In many instances where a tax credit was 

disallowed by DOR the Internal Revenue Service (IRS) allowed the federal deduction. Because 

the Colorado conservation easement tax credit program is largely based on the federal 

conservation tax deduction, in situations where federal deduction was accepted, the DOR should 

not have disallowed the tax credit. Thus, the DOR shall reinstate the fair market value of a 

conservation easement contribution granted in good faith between January 1, 2000 and 

December 31, 2013 as determined by the appraisal that was used to claim and substantiate the 

federal conservation easement tax deduction that was accepted by the IRS. Grantors of 

conservation easements conveyed between January 1, 2000 and December 31, 2013 and tax 

credit buyers of conservation easement tax credits generated by conservation easements 

conveyed during the same time period shall be eligible to receive reparations in the amount 

determined by applying the following formula:  

 

As to the original Grantor:  

Fair market value of the conservation easement contribution claimed on the IRS Form 

8283 and accepted by the IRS (“Fair Market Conservation Easement Value”) or amended 

by any subsequent IRS appeal process, Federal court, or U.S. tax court ruling (“Amended 

Fair Market Conservation Easement Value”). The Colorado tax credit formula in place at 

the time the contribution was originally made will be applied to either the Fair Market 

Conservation Easement Value or the Amended Fair Market Conservation Easement 

Value to determine the maximum possible reparation. The maximum possible reparation 

shall be adjusted by subtracting any amount of tax credit that was reinstated and/or 

allowed as part of a settlement agreement with the DOR or any other party.  
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As to the tax credit buyer:  

Amount paid for the original tax credit less any amount that was reinstated and/or 

allowed as part of a settlement agreement with the DOR or any other party.  

 

Reparations shall be in the form of a tax refund or a tax credit provided to the original grantor of 

the conservation easement and any other party who participated in the payment of the settlement 

of the original tax credit (individually a “Claimant”; collectively the “Claimants”). An example 

of how the reparation payout process should work is provided in Appendix E. The Claimant shall 

elect to receive the reparation as (a) a tax refund; (b) a tax credit; or (c) a combination of the two, 

as indicated at the time they apply for the reparation. If any party eligible to receive reparations 

is no longer living, the reparation shall be paid to the appropriate heir, successor, or assign. 

Reparations in the form of refunds or tax credits shall be generated from the unclaimed portions 

of the 2013-2019 conservation easement tax credit cap as reported by the Colorado Division of 

Conservation4. Should that source not generate enough refunds/credits to repair all parties due 

reparations, additional refunds/credits shall be obtained by setting aside up to one-half of future 

years’ available tax credits until all eligible reparations claims have been satisfied.  

 

The DOR shall notify all taxpayers who received a conservation easement tax credit 

disallowance between January 1, 2000 and December 31, 2013 that they may be eligible to apply 

for a reparation by September 30, 2020. The notice shall (1) outline the process for applying for 

a reparation; (2) describe the criteria used to determine the reparation; and (3) describe any 

relevant time deadlines. Taxpayers who receive such notice from the DOR shall have until 

December 31, 2022 to apply for reparation. Applications may be submitted mutually – from all 

parties to the tax credit (i.e. landowners and credit buyers) together, or individually – from each 

party to the tax credit independently. Applications shall be submitted using a form created by the 

DOR and approved by the Working Group. The application shall be accompanied by (a) the 

taxpayer’s Form 8283 used to substantiate any claimed federal deduction, (b) documentation 

confirming the amount ultimately allowed by the IRS via settlement, a Federal court, or the U.S. 

tax court and claimed via an adjusted federal tax return accepted by the IRS, and (c) 

                                                           
4 As of 11/12/2019, the reported total amount of unclaimed tax credits between 2013 and 2019 is $187,781,623 
(Division of Conservation , 2019).  
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documentation confirming settlement of the credit amount allowed by the DOR. The mutual 

application may be used in instances where the landowner(s) and the tax credit buyer(s) agree on 

the distribution of the reparation between or among them, and the DOR shall have thirty (30) 

days from receipt of a mutual application to process the reparation and issue the requisite refunds 

or tax credits. The individual application may be used when (a) a landowner or a tax credit buyer 

is unable to connect with the other party (i.e. landowner or tax credit buyer); or (b) when the 

landowner(s) and tax credit buyer(s) disagree on the distribution of reparations. If an individual 

application is submitted to the DOR, the other party(ies), shall have no more than ninety (90) 

days from the submission of the first application to file an objection. Objections shall be filed as 

an individual application by the objecting party stating the distribution of reparations as they 

believe they should be distributed. The Working Group recommends that the Department of 

Regulatory Agencies (DORA) create a special reparations ombudsman to be housed under the 

Division of Conservation to handle disputed claims for reparations. If the parties are unable to 

come to resolution through the ombudsman process the matter may be referred by the 

ombudsman to an arbitrator for final resolution. The DOR shall have thirty (30) days following 

receipt of the ombudsman’s or arbitrator’s ruling to process the reparation and issue the requisite 

refunds or tax credits.  

 

Administration of Orphaned Easements  

Conservation Easements, held by entities which (a) are non-functioning but not legally 

dissolved5; (b) are functioning and submit a written statement to the Division of Conservation 

that they are unable or unwilling to continue to fulfill the perpetual stewardship obligations of an 

easement holder; or (c) have not completed their annual monitoring obligations for three (3) 

consecutive years, may be designated as abandoned following an investigation conducted by the 

Division of Conservation.  Abandoned conservation easements shall be placed into receivership 

for a period not to exceed five (5) years using the process described below.  

 

                                                           
5 Non-functioning but not legally dissolved organizations are defined as organizations that have lost their 501(c)3 
status or organizations that (1) are not certified by the Colorado Division of Conservation; (2) have not filed tax 
reports (IRS Form 990) for a period of three (3) consecutive years; and (3) are not in good standing with the 
Colorado Secretary of State.  
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Step 1: Investigation and Abandonment Declaration. The Division of Conservation (DOC) will 

open an investigation promptly upon being notified of or becoming aware of a potential 

abandonment. Within ten (10) business days following the opening of an investigation, the DOC 

shall notify the landowner and easement holder of record by certified mail of the investigation. 

Notices shall be sent to all affected landowners at their last known addresses and the easement 

holder at its last known address. The notice shall (1) include a summary of the complaint; (2) 

detail the process by which the investigation will be conducted; (3) outline the possible outcomes 

from the investigation; and, (4) provide necessary contact information for appropriate officials to 

contact with questions. If, after investigation, the DOC believes that abandonment has occurred, 

the DOC will prepare a report for the Conservation Easement Oversight Commission (CEOC) 

outlining the findings and making a recommendation to the CEOC to issue an abandonment 

declaration. The DOC report will be made available to the affected landowner(s) and the 

easement holder(s). The CEOC shall review the DOC report and make a determination of 

whether or not an easement holder has abandoned its conservation easement(s) at a public 

hearing. Landowners and easement holders shall have the right to attend and participate in the 

public hearing where the DOC report is reviewed. If the CEOC determines that an easement 

holder has abandoned its conservation easements, the CEOC shall consult with the Department 

of Law on the issuance of an abandonment declaration and appointment of a receiver. The 

receiver shall be either (a) the DOC; or (b) the County in which the abandoned easement(s) 

exists. The landowner in consultation with the CEOC shall determine if the receiver of their 

conservation easement will be the County or the DOC.   

 

Step 2: Notice of Abandonment. Within ten (10) business days of the issuance of an abandonment 

declaration, a notice shall be sent by the DOC to all affected landowners and to the easement 

holder of record detailing the determination of abandonment, outlining the process and timelines 

associated with the receivership process for abandoned easements, explaining all options 

available to landowners6 including but not limited to extinguishment under Colorado law, 

providing a list of all certified entities (land trusts, government agencies, municipalities, and 

                                                           
6 Options available to landowners shall include extinguishment of the conservation easement. Extinguishment of a 
conservation easement must follow the judicial process outlined under Colorado law. Additionally, in the 
discussion related to extinguishment, the notice must detail the financial ramifications of extinguishment.  
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Counties) operating in Colorado, and providing necessary contact information for appropriate 

officials to contact with questions. Notices shall be sent certified mail to all affected landowners 

at their last known addresses and the easement holder at its last known address. Notices shall 

also contain instructions for landowners to complete an online survey via the DOC’s website to 

identify and rank in order of preference, which certified entities, they would be comfortable with 

having their easement(s) transferred to, once out of receivership.   

 

Step 3: Transfer to Receiver. Abandoned conservation easements shall be placed in receivership 

no later than 90 days following the issuance of an abandonment declaration. The CEOC shall 

consult with the Department of Law to ensure that the receiver has been properly and legally 

established and that all due process requirements for placing abandoned conservation easements 

into receivership have been met.  

 

Step 4: Monitoring and Enforcement. Once in receivership, annual monitoring obligations 

become the responsibility of the receiver. Any violations of the terms of an abandoned 

conservation easement held in receivership shall be determined by the receiver in consultation 

with the CEOC and referred to the proper enforcement agency for remedy.  

 

A fund shall be established within the DOC to pay for the annual cost of performing monitoring 

obligations for conservation easements held in receivership (the “Stewardship Fund”). Monies 

contained within the Stewardship Fund shall be invested with a professional investment firm and 

shall be invested according to an established investment policy statement that seeks to ensure the 

longevity of the fund. The DOC shall enter into voluntary contracts with willing certified 

conservation easement holders, counties acting as receivers, or other professionals with 

experience monitoring conservation easements to monitor any conservation easements that are 

being held in receivership. Monitoring contracts shall be renewed on an annual basis. A 

percentage of earnings on the Stewardship Fund shall be disbursed on an annual basis and 

provided to contracting certified easement holders, counties acting as receivers, or professionals 

with experience monitoring conservation easements as provided for in the annual monitoring 

contracts.  
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Step 5: Analysis of Abandoned Conservation Easements. The CEOC shall be responsible for 

systematically reviewing each conservation easement held in receivership. The review shall seek 

to (1) identify options for reforms to conservation easements held in receivership that would 

enable the easement(s) to be assigned to another certified easement holder; and (2) identify 

certified holders willing to take assignments of easements held in receivership. The CEOC shall 

issue a final report following the conclusion of its review. The report shall place conservation 

easements held in receivership in one of three categories, (1) can be assigned without 

reformation or amendment; (2) can be assigned with reformation through amendment7; and (3) 

cannot be reformed in a manner that would allow for assignment. Conservation easements can be 

reassigned to different categories at any point in time if new information becomes available to 

warrant a re-categorization. With the expressed written consent of the respective landowners, 

those easements placed in category (3) above shall be submitted to the Department of Law or to 

a Special Master established by the Department of Law in conjunction with the judiciary to 

process for extinguishment8 using the process for extinguishment provided under Colorado law. 

 

The review of easements placed in receivership and the classification of those easements into one 

of the three categories described above shall occur within twelve (12) months from the time the 

entity or easement(s) is placed within receivership. Following the classification, the CEOC and 

DOC shall have not more than four (4) years to resolve and remove the easements held in 

receivership either through (a) assignment to another certified easement holder; or (b) referral to 

the Department of Law or designated Special Master for processing for extinguishment under 

Colorado law. The CEOC and Division of Conservation must consult with landowners on the 

assignment process and the landowner must consent to the entity to which his/her/its easement 

shall be assigned. If a dispute arises between the landowner and the CEOC/Division of 

Conservation over the assignment of a conservation easement, the matter shall be referred to an 

ombudsman. If the ombudsman process fails, the matter shall be referred to an arbitrator for final 

resolution. Certified holders who accept assignments shall be entitled to receive a portion of the 

                                                           
7 Any amendments of abandoned conservation easements shall be completed using the best practices for 
amending conservation easements and shall comply with the amendment policies of the entity completing the 
amendment.   
8 Any proceeds owed to the Grantee of an abandoned conservation easement that is processed for extinguishment 
shall go to the entity that served as the receiver to be used to further advance conservation consistent with the 
law. 
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Stewardship Fund for carrying out the future ongoing stewardship obligations. The amount of the 

Stewardship Fund to be transferred shall be determined through mutual agreement between the 

certified holder and the Division of Conservation.  

 

A flow chart depicting this process has been provided in Appendix F. The Working Group 

estimates that the total amount necessary for the initial capitalization of the Stewardship Fund is 

between $1.5M and $5M. This range is based on the number of abandoned easements that are 

estimated to exist at the time of this report, which is between 270 and 3009, the average cost of 

monitoring conservation easements on an annual basis, and reasonable investment return 

projections10. It was not possible for the Working Group to determine a total amount necessary 

for the annual costs of administering orphaned and abandoned conservation easements. The 

Working Group recommends that the Division of Conservation be awarded up to $5M in tax 

credits in 2021 to sell to establish the Stewardship Fund. Also beginning in 2021 and for a period 

of five (5) additional years, the Division of Conservation shall be awarded up to $2M in tax 

credits annually to sell to generate the funds necessary to administer the conservation easement 

program including the processing, management, and reform of abandoned conservation 

easements.   

 

Other Recommendations  

The scope of the assignment given to the Working Group was narrowly confined to the three 

issues identified in HB19-1264. However, the Working Group did discuss many other challenges 

and opportunities related to Colorado’s conservation easement tax credit program that were 

outside of the defined scope but that warrant consideration. The following recommendations 

were deemed by the Working Group to be outside of the scope of HB19-1264 but prudent to 

include in this section on other recommendations.  

 

 The Division of Conservation’s website provides general information to the public 

interested in all things related to the conservation easement tool and Colorado’s 

                                                           
9 This number is based on the number of conservation easements held by non-functioning organizations (Colorado 
Open Lands and Colorado Cattlemen's Agricultural Land Trust, 2016).    
10 Average cost of monitoring conservation easements in Colorado is between $150 and $500 per easement. A 
reasonable rate of investment return is projected to be 3%.  
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conservation easement tax credit program. Unfortunately, because of the structure of the 

website, it is difficult for a member of the public to quickly determine what information 

is contained in which report or link. The Working Group suggests that the Division of 

Conservation convene a stakeholder process to make the website more user-friendly and 

to ensure that all relevant data and links to outside resources are included and properly 

identified in a manner that increases transparency, usability, and usefulness to the public.  

 

 The Division of Conservation should make every attempt to survey all potential 

easement holders in Colorado including tax-exempt organizations and government 

entities, to determine whether they hold conservation easements. Following the initial 

survey on an annual basis all easement holders (certified and non-certified) should be 

required to report to the Division of Conservation the status of those easements and 

whether/when they have monitored the easements that they hold. 
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Appendix A - List of Stakeholders who participated in the process 

Issue Team - Reparations  

Alan  Gentz (Chair)  

Erik  Glenn 

Jillane  Hixson  

Belinda Groner 

Jay Fetcher 

Melissa  Daruna  

Don  Brown  

Jessica Jay 

Jim  Guire 

Wes McKinley  

Jody Barbour  

Kent  Holsinger  

Nancy  Fishbein  

David  Emick  

Jon  Becker 

Merrit Linke 

Beverly  Rave 

Vickie Steele 

Emily  Ibach 

Bryanne  Cossey 

Jim  Butcher 

  
Issue Team - Alt. Valuation  

Alan  Gentz  

Erik  Glenn 

Jillane  Hixson  

Belinda Groner 

Jay Fetcher 

Melissa  Daruna (chair)  

Don  Brown  

Jessica Jay 

Kenny  Rogers 

Tim Canterbury  

Kevin  McCarty  

Bill  Boortz  

Laurian  Unneverhr 

Billy  Gascoigne 

Drew Bennett  

Andy  Seidl  

Lee Hancock  

Jeffrey Boring  

Amber Shanklin   
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Stacy  McPhail  

Jackson  Moller  

Matt Moorhead 

Sarah  Parmar  

Beverly Rave 

Jim  Daus  

Vickie  Steele 

Ariel Steele  

Dan Redburn  

Amanda Nims  

Cindy Nasky 

Bob Tate 

Donna  Ellis 

Pat  O'Toole 

Bryanne  Cossey 

  
Issue Team - Orphans  

Belinda Groner (Chair)  

Alan  Gentz  

Erik  Glenn 

Jillane  Hixson  

Jay Fetcher 

Melissa  Daruna  

Don  Brown  

Jessica Jay 

Larry Kueter 

Russell  MacLennan  

David  Emick  

Chris West 

Amanda Hill  

Cheryl Cufre 

Matt Moorhead 

Beverly  Rave  

Vickie Steele 

Rick Markus  

Courtney  Bennett 

Emily  Ibach 

Bob Tate 

Nicole  Rosemarino 

Howard  Hallman 

Bryanne  Cossey 

Jessica Foulis 
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Appendix B – Working Group Process, Social Contract, Member Expectations 

Structure and Process 

The working group will be broken out into three issue teams to address the three issues assigned 

to the working group. The issue teams will consist of:  

 Landowner reparations issue team  

 Alternative valuation issue team  

 Administration of orphans issue team 

 

Issue teams will include other non-appointed stakeholders and individuals with expertise on the 

specific issue to be addressed. Issue teams will meet independently of the appointed working 

group to develop recommendations. Recommendations will be brought to the working group for 

consideration to be included in the final package of recommendations. Issue teams shall have 

final recommendations to the working group on or about Nov 1 for consideration.  

 

Issue Team Leads  

o Landowner Reparations issue team  

▪ Team Chair: Alan Gentz  

▪ Team Leaders: Jillane Hixson, Erik Glenn, and Belinda Groner 

o Alternative valuation issue team  

▪ Team Chair: Melissa Daruna  

▪ Team Leaders: Don Brown and Jay Fetcher  

o Administration of orphans issue team 

▪ Team Chair: Belinda Groner 

▪ Team Leaders: Jessica Jay and Jillane Hixson  

 

Each issue team shall be made up of other stakeholders to allow for broader participation, the 

involvement of experts on issues, and to best facilitate efficient and effective work. Members 

should be selected based on experience with the issue with consideration being given for 

geographical diversity.  

 

Ground Rules  

1. Be open-minded  

2. Be respectful    

3. Conduct yourself in a professional manner 

4. Be empathetic  

5. No personal attacks  

6. Do not be a saboteur  

7. Be willing to do the work and participate  

8. Be creative 

9. Come to the table with the goal of developing solutions  

10. Be willing to support the decisions made by the working group  
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Decision Making Process  

Decisions shall be made by majority rule with a goal of reaching consensus. Consensus shall be 

defined on a continuum of 1 to 5 with 1 being fully supportive of the proposal, 3 being neutral, 

and 5 being absolutely opposed to the point of working to sabotage the process. On the 

continuum, consensus is achieved only if all members are a 1, 2, or 3.  
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Social Contract  

The 1264 Working Group has been established to address several significant challenges facing 

land conservation in Colorado:  

 

 Alternative Valuation  

 Administration of Orphan Easements  

 A process to provide retroactive tax credits, payments, or refunds to taxpayers who 

claimed credits between Jan. 1, 2000 and Dec. 31, 2013, and whose credits were denied 

in whole or in part 

 

Through collaboration and a commitment to spending the time and resources necessary to 

address these challenges the 1264 Working Group will achieve the following objectives (1) 

address the issues of landowners whose tax credits were denied in whole or in part between Jan. 

1, 2000 and Dec. 31, 2013; (2) reestablish confidence in the conservation easement tax credit 

program; (3) build resiliency within Colorado’s land conservation community; (4) ensure that 

previous investments in land conservation are protected; and (5) promote innovation in land 

conservation. As we begin this process we establish this Social Contract to codify our 

expectations and guide our interactions.    

 

Communication 

Communication, being deemed central to our success, shall be conducted in a direct, open and 

honest fashion at all times. Communication shall at all times be conducted in a manner and with 

an approach that contributes to the success of the project. When communicating, members shall 

not berate, disparage, attack or discriminate. Members also recognize that listening is an essential 

element of successful communication and commit to being present and actively engaged in all 

conversations and discussions.  

 

Innovation 

Innovation is critical to our ability to achieve our goals. Innovation shall be approached with the 

understanding that we will make mistakes and even fail from time to time. Members shall be 

adaptive and shall not give up or become distracted or discouraged. Long-lasting success 

requires a passion for learning and applying new skills. Innovation often requires taking risks. 

We will embrace taking calculated risks when prudent to do so.  

 

Execution 

In order to achieve our objectives, we must be able to execute. Execution shall be approached 

through the establishment and implementation of a comprehensive project plan. The plan shall 

establish objectives, assign roles and responsibilities and define a process for implementation. 

When executing our plan, we shall be present, focused, cooperative and of sound mind. 

Successful execution requires proper prioritization, reflection and the ability to deliver.  
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Appendix C – Minutes from Working Group Meetings  

Minutes 6/25/2019 – Denver, Colorado 

Call to Order 

Meeting was called to order at 9:06am by Jerry Sonnenberg 

Introductions/Attendance 

State Senators: Jerry Sonnenberg, Larry Crowder 

Appointed Working Group Members: Don Brown, former commissioner of Agriculture; 

Alan Gentz, landowner; Belinda Groner, landowner; Erik Glenn, Executive Director of CCALT; 

Melissa Daruna, Executive Director of Keep it Colorado; Jillane Hixson, landowner 

On phone: Jessica Jay, attorney; Jay Fetcher, landowner 

Additional attendance list attached.  

Overview of Working Group Charge and Timeline 

 Erik Glenn reviewed the working group charge and timeline 

 Charge 

o Addressing 3 issues: process to provide retroactive tax credits, administration of 

orphan easements, alternative valuation. 

 Timeline  

o Address these issues to provide draft of suggestions to legislature by December 1, 

2019.  

 Public-Comment Period 

a. Cindy Naste- keep in mind inclusivity of historic properties when discussing 

alternative valuation  

Election of Co-Chairs 

o Senator Sonnenberg requested a motion to nominate co-chairs.  

o Belinda Groner motioned to name Erik and Alan as co-chairs, motion approved 

unanimously.  

Adoption of Structure and Decision-Making Process 

o Erik Glenn reviewed structure of working group. 

 Issue groups (Landowner Reparations, Alternative Valuation, Administration 

of Orphan Easements) will meet separate of working group and develop drafts 

of recommendations to provide full working group in order to decide what is 

included in the final report.   

 Issue groups will continue to take relevant public comment throughout the 

process. Issue group leaders’ contact information will be provided so that 

comments may be made in a more private fashion.  

 Working groups will identify and define all the issues relevant to their charge.  
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 Discussion regarding physical analyst and information requests. Composite 

list of orphaned easements and holding land trusts? 

 Additional meetings in alternative locations: logistics will be organized by 

Caitlin Horne as much as possible. On the ground meetings in additional 

locations will allow working group and the public to see the issues on the 

ground.  

 Issue teams will be large enough to ensure ample representation, but small 

enough to ensure that they can be effective.  

 Alternative Valuation- will be hopefully run through the Division of 

Conservation, research is ongoing in order to educate the criteria and process. 

Purpose is to review the method, not a requirement ditch current method. 

Trying to find ways to alternatively substantiate tax credit a landowner 

receives for donating or selling a conservation easement. Hopefully will 

provide a path so that the landowner has a level of certainty upfront regarding 

the tax credits they will receive. So that landowners have greater certainty 

upfront and they can make a decision. There are a large number of related 

issues this could encumber, as long as they fit the parameters of what the state 

is able to do, it can be included in the discussion.   

 How will the working group approach absent members? 

Issue Team Leaders and Participants 

 Landowner Reparations 

 Alan Gentz - Issue Team Leaders 

 Jim Guire (landowner), Wes McKinley (former State Rep), Jody 

Barbour (Tax Credit Broker), Kent Holsinger (Attorney), Matt 

Morehead (The Nature Conservancy), David Emick (Landowner), 

John Becker (Morgan County Commissioner), Merritt Lenke 

(Landowner and Grand County Commissioner), Nancy Fishbein 

(TNC), GOCO representative, Jillane Hixon (Landowner) 

 Alternative Valuation 

 Melissa Daruna- issue team leader 

 Jay Fetcher (Landowner and Conservation Community), Melissa 

Daruna (CEO of Keep it Colorado), Kenny Rodgers (Landowner), Tim 

Canterbury (landowner), Kevin McCarty (Appraiser), Laurian 

Unnevehr (Former Ag Economist), Bill Gascoigne (Ag Economist), 

Drew Bennett (Ag Economist), Lee Hancock (Appraiser, Arkansas 

Water Conservancy District), Jeffry Boring (Estes Valley Land Trust), 

Sarah Parmar (Ag Economist), Ariel** , NRCS participant?, More 

landowners, Rick Marcus (Landowner), Cindy Nasky (Colorado 

Historical Foundation), Donna Ellis (landowner) 

 Orphan Easements 

 Belinda Groner- Issue Team Leader 
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 David Emick (landowner), Jilliane Hixson (landowner), Amanda Nims 

(CPW), Larry Kueter (attorney), Russel MacLennan, Chris West, 

Amanda Hill (LTA), Cheryl Cufre (COL), GOCO representative 

(Courtney Bennett or Peter Erikson),  

o Develop names for Issue Team participation 

Adoption of Social Contract 

o Review of Ground Rules 

 Be open-minded  

 Be respectful    

 Conduct yourself in a professional manner 

 Be empathetic  

 No personal attacks  

 Do not be a saboteur  

 Be willing to do the work and participate  

 Be creative 

 Come to the table with the goal of developing solutions  

 Be willing to support the decisions made by the working group  

o Present committee meeting signed the social contract  

o Review of Decision-Making Process 

 Decisions shall be made by majority rule with a goal of reaching consensus. 

Consensus shall be defined on a continuum of 1 to 5 with 1 being fully 

supportive of the proposal, 3 being neutral, and 5 being absolutely opposed to 

the point of working to sabotage the process. On the continuum, consensus is 

achieved only if all members are a 1, 2, or 3.  

Development of Working Group Calendar 

o Working group committee members will be present at 4 full working group meetings 

and issue team chairs will submit a report prior to full working group meetings.  

o July meeting- Gentz Property, Sterling, CO 18399 County Road 30 

 Tuesday, July 23rd - 10am 

 Lunch provided 

o Pending discussion of July Meeting, additional August Meeting in the south west may 

be scheduled.  

o September meeting- Jay Fetcher to host in Steamboat Springs 

 Monday September 16th- Double check with Jay Fetcher- 9am start time 

o October Meeting- Lamar- Week of October 21st 

 Day and time will be confirmed during Sterling meeting giving coordinators 

time to find dates for tours/meeting space. 

o November Meeting- Denver- alternative space may be identified 

 Tuesday November 12th- 9am start time 

 Meeting will consider final recommendations from issue teams, consider 

having drafter present.  
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o Issue Team Meetings 

 Landowner Reparations- July 15th 10am- final wrap up of previous informal 

discussions of issue team.  

 CCALT conference line 1-877-580-9640. In interim, information 

will be shared.  

 Alternative Valuation- July 9th 1pm.  

 In person location in Golden along with Zoom call set up.  

 Administration of Orphan Easements- July 16th 1pm.  

Meeting adjourned at 11:58  

 

Minutes 7/23/2019 – Sterling, Colorado 

Prior to the working group meeting, attendees were given a tour of the Gentz property that 

focused on the history and conservation values of the property.   

Meeting called to order at 1:45 by Alan Gentz 

Call with Blair Dunn 

 Current counsel for landowners united advocacy foundation 

 Suit filed addresses whether or not the Colorado constitution was being followed as it 

applies to ex post-facto laws when handling tax credits 

 Suit was dismissed by the district court and is now in appeal 

 1264 highlights that the state recognizes that the tax credits were mishandled in the past.  

 Current case is a federal takings case under the US constitution and Colorado 

Constitution.   

 LUAF has been seeking is a declaration through the federal court to say that what the 

state of Colorado did was unconstitutional, which opens the door for individual 

landowners to move forward to seek just compensation.  

 He advised that in cases where the state of Colorado reneged on a contract, landowners 

should be able to end the easement, the problem is that if there are federal tax 

implications. 

 When it comes to orphan easements:  

o In Iowa, they were found that most easements in Iowa end up being abandoned in 

about 15 years. 

o If there is intent to abandon, there is an issue. 

o Ultimately the responsibility will likely fall to the state.  

o Tiered approach seems to be an even-handed compromise and doable.  

Issue Team Summaries- most of this was discussed in a more fluid fashion but the main points 

from each of the three subjects have been organized for the purposes of these records.  

Landowner Reparations 
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 Having an option for easement extinguishment, additional option could be to 

extinguish easement, and reimburse landowner for set up costs and attorney fees.  

 Having an option to keep easement and get back tax credits and attorney fees 

 The state has an excess of forgone revenue, meaning the tax credit cap (set at 

$45M per year) has not been reached for several years (20013 – 2019).  

 Option: the very minimum is that all landowners are returned to the minimum of 

their original appraisals 

 Maybe we use language to honor a past refund 

 Looking back on years and honoring refunds in years past  

 Jessica Jay: “would you be ‘made whole’ if you were to keep your easements, 

your tax credits valued at the amount of your original appraisals, how do you get 

that? Is it tax credits or something else?” 

o Gentz: being made whole would be reinstating an amount of credit (and 

potentially the set up fees) in the form of a tax refund.  

Orphan Easements 

 Pursuing the tiered approach from the orphan easement group 

o If the easement is extinguished: the landowner will only get the set up cost 

back  

o If the easement is kept: landowner can get the credit and the attorney’s 

fees back and legal fees back.  

 Jillane suggested that there be a flat fee approach 

o Alan and Belinda discussed that that will likely not be acceptable for many 

landowners 

Alternative Valuation 

 Alternative valuation work in 

o Remedy could be tied to what the future alternative valuation is 

o Alternative valuation would only be applied at the state level 

o Using alternative valuation to work in certainty into the conversation so 

that landowners could go into the process having a much better idea of 

what their easement would be worth up front.  

 Alan suggested that tax credit buyers be addressed in this discussion 

o It was discussed that this likely falls out of the purview of this working 

group 

Orphan Easement wrap up 

 Working to solidify definition of orphan easements 

 Bring Rick Daley into the loop  

 Continuing to work on the tiered group 

 Follow up on whether Terra Firma would insure the transferred easements 

 Next Meeting August 13th 3-5pm  
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Alternative valuation 

 Next meeting: August 14th 10-noon 

 Will be discussing general philosophy behind these approaches  

 Rough draft for what ideas are from each issue team for meeting in steamboat 

Landowner Reparations 

 Strong suggestions for next meeting  

 Next meeting: August 12th 10am-12pm  

 Alan requested that Ariel and Jody create a standard for tax credit brokers  

 Next meeting October 24th from 10am-4pm  

Meeting adjourned at 4:36 pm. 

 

9/16/2019 – Steamboat Springs, Colorado 

Attendees: Erik Glenn, Jessica Jay, Belinda Groner, Jillane Hixon, Gaspar, Alan Gentz, Julie 

Gentz, Ariel Steele, Courtney Bennett, Howard Hallman, Jay Fetcher, Commissioner Merrit 

Linke, Representative Dylan Roberts, Billy Gascoigne, Gaspar Perricone. On Phone: Jody 

Barbour, Andrew Seidl, Amanda Hill, Rebecca Hill  

Jay Fetcher led a tour of the conservation work completed in the Upper Elk River Valley north of 

Steamboat Springs and provided a history of conservation in the region.  

Public Comment: None 

Approval of Meeting Minutes 

 Work group members had several minor corrections to the minutes from June 25 

and July 24.  

 Motion to approve the minutes as corrected made by Alan Gentz as changed, 

seconded by Jessica Jay. Minutes approved unanimously.   

Update from Representative Roberts 

 Ask for data from Department of Revenue. Jillane requested that the bill’s sponsors 

request the data from the department of revenue. Erik has followed up with an attorney 

who specializes in FOIA/CORA requests. Senator Sonnenberg suggested the working 

group revise the request and resubmit. Erik requested asking for: total number of tax 

credits claimed between 2000-2013, total amount of tax credits denied, and the total 

amount of settlement without requesting individual easement information. A letter 

provided by Belinda, provided some of these totals. The group agreed to move forward to 

amend the data request by requesting these totals and will reference this letter to support 

the legality of the request.  
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Issue Team Reports/Draft Framework Discussion 

 Reparations: 

o Discussion regarding who ends up with reparations, consensus gained over 

making sure tax credit buyers are included in reparations and are made whole. 

Jody suggested creating a 1305R form that both the buyer and seller submit. 

Discussion regarding how to approach. Agreement reached on using 8283 as a 

starting point, minus IRS adjustments, minus State DOR settlement, add interest 

from date of disallowance to refund date using DOR calculation (could be a 

political issue). Reparations would be paid using unused credits from 2011-2019, 

if there is not enough, there will be a set amount set aside from the credit cap in 

future years.  

o Consensus met on all these points. Additional discussion required to develop a 

suggested administrative process to return reparations to appropriate people (tax 

credit buyers) 

 Orphan Easements: 

o Colorado Natural Lands: easements held by this land trust are true orphan 

easements.  

o Definition of orphan easements: holder has let their exempt status lapse AND no 

monitoring is being done annually.  

o One option would be to assign orphan easements to the Division of Conservation 

o Option for Lamar: additional outside discussion regarding this issue needs to be 

had as a consensus within the group could not be met.  

 Alternative Valuation 

o Decouple from federal option, there was a suggestion to have these be term 

limited which was subsequently suggested to be put into the pilot projects.  

o Consensus met regarding the 3 points addressed in the draft framework. 

Next Steps  

 Orphan Easement Call: October 2nd 10am 

 Next Meeting: October 24th, Lamar 

Meeting adjourned at 4:12pm  

 

10/24/2019 – Lamar, Colorado  

Attendees: 

Attendees: 

Attendees: Steve and Jody Barbour, Ariel Steele, Rep. Rod Pelton, Sen. Larry Crowder, Diana 

Tixier, Nicole Rosemarino, Jim Butcher, Valerie Emick, David Emick, Marianne Goodland, 
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Howard Hallman, Don Banner, Rick Markus, Belinda Groner, Erik Glenn, Alan Gentz, Jillane 

Hixson, Don Brown, Dick Roth, Gene Crankshank, Jeff Reister, Helen Emick,  

On phone: Jay Fetcher, Melissa Daruna, Jessica Jay, Amanda Hill, Merrit Linke 

Meeting called to order by Alan Gentz at 9:05 am.  

Nicole Rosemarino of the Southern Plains Land Trust provided an overview of her research into 

572 conservation easements conveyed in Bent, Prowers, Otero, Pueblo, and Crowley Counties. 

Highlights from the presentation included:  

 65% of the easements in the study area do not have building envelopes reserved 

 Most easements are within 0.25 miles of one another which indicates that there is ability 

to consolidate easements.  

 85% of the acreage under easement in the 5 county study area is held by land trusts that 

are certified 

 65% of the easements in the 5 county study area are held by non-certified land trusts 

 Majority of easements in the study area restrict gravel production and water development 

(along the Arkansas River), in addition to wildlife preservation and other development 

restrictions. 

Following the presentation, a tour of several conservation easements held by The Greenlands 

Reserve was conducted: (a) West Farms eleven gravel conservation easements and adjacent 

unencumbered property “gravel pit”, (b) Hixson family conservation easement, and (c) MITB, 

LLC conservation easement.  The focus of the tour was on the substantial amount of gravel 

extraction that is occurring in the area.   

Of note:  It was reported that (MITB)  land owners have abandoned the conservation easement 

property (have not paid property taxes in many years), thus the Prowers County Trustee, Judy 

Wittman, has not been able to sell the property via Tax Lien Foreclosure sale, for the past four 

years. 

Following the tour, the Working Group held a public comment period. Public comment started at 

11:25 am.  

Jim Butcher from Pueblo provided a video and narrative on his six conservation easements 

overlooking the Pueblo Resevoir. Easements were conveyed to Pueblo County and held by  

Greenlands Reserve;  all six of Buther’s conservation easements were disallowed ($0 value),  

one was disallowed because of title technicalities.  

Don Banner (Jim Butcher’s attorney) suggested that a good fix for the program would be to pre-

certify easements prior to recording. Also suggested that the landowner and tax credit buyer sign 

a joint disbursement document for any reparations and that reparations to the landowner or to a 

buyer should not be held up in a situation where reasonable attempts have been made to contact 

each but contact cannot be made.  
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Diana Tixier testified that she did all of the due diligence associated with donating a 

conservation easement.  Although she had spent significant money, she did not execute the 

donation. Once she was provided with the easement documents she did not like the terms and 

asked the land trust if they could be changed, particularly after becoming aware of the numerous 

CDOR disallowances and turmoil with conservation easements in southeast Colorado. She 

testified that the land trust did not like her questions and never contacted her again. Six months 

later she was investigated for several federal crimes. She claims that the federal investigation 

was a result of land trusts working with the feds to take her land.  Tixier’s testimony emphasized 

that (land owners) TRUST with conservation easements & government entities is “broken”.  

Valerie Emick shared her emotional story. She testified that she would like her easement 

extinguished. She is worried about what happens in the future with her heirs and what 

government entities may claim in regards to easements, that was never disclosed or 

contemplated. Valerie estimates that she paid about $300K in out of pocket expenses as part of 

the CDOR appeals process, although her easement value was accepted by the IRS.  

Rick Markus provided testimony to his story. He won his case on a statute of limitations 

argument. Had to pay $100K to defend the easement and bring the statute of limitations case.  

Public Comment period was closed at 12:45 pm.  

Approval of Meeting Minutes: Vote on September minutes will be pushed to November 

meeting so that working group members can review them.  

Orphan Easements 

 Alan provided a handout that outlines the reparation committee’s proposal thus far. 

Document correction: acreage is wrong, easement holder should be landowner.  

 Jillane stressed that the LAND OWNER must be noticed from the beginning, and must 

have knowledge and consent through-out the process. 

 In other states, when a land trust goes under, usually the easements are transferred before 

the land trust goes under. Landowners usually contact the AG to see what they may need 

to do next. Belinda suggested a dissolution plan be required for certified land trusts.  

 The group returned to the discussion of defining an abandoned easement. Abandoned 

easement: land trust is defunct, has not filed their 990 and have not filed annual reports 

with the state.  

 Orphan: used as terminology to describe the easement 

 Abandonment: used to describe the action of the Land Trust (loss of 501(c)3 status, no 

annual monitoring, defunct) 

 Different classes of orphan easements: 

o 1- easements that can be transferred to another land trust without changes  

o 2- easements that another certified land trust would assume with some revisions to 

the easement 

o 3- easements that no one will want to touch 
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 There is a specific clause in easements that discuss assignment. Once the abandonment is 

declared (who makes this declaration?), those easements go into the 3 classes.  

 If these easements are assigned to another land trust, they must go to a certified land trust.  

 Erik noted that 5 years is a reasonable timeframe to evaluate the orphaned easements and 

complete reassignment.  

 Categorization could likely take a year, and then resolution is not to exceed 5 years. 

 Special Master could be assigned to easements that may have claimed a federal 

deduction.  

 Under federal law: If a landowner seeks a termination, but does not sell their property, 

then no money changes hands until the land is sold.  

o If a landowner got the easement terminated, and the property then sold, a portion 

of value of the easement would go to the easement holder as defined in the 

easement’s proceeds clause.  

 Clarification regarding certified vs not certified land trust was requested. Certified land 

trusts must show that they are acting in the public good and that they have the resources 

to enforce and are continuing to enforce their easements.  

 There is nothing in certification rules that determines what happens to the easements of a 

certified land trust if that land trust becomes defunct. There is usually language within 

easements that state what is to happen if a certified land trust ceases to exist.   

 Proposal was made to add a certification requirement that land trusts have a dissolution 

plan. This would fall under Keep it Colorado or LTA. 

 A discussion regarding requiring a ratio of cash on hand to number of easements, group 

decided to not pursue this.  

 Discussion regarding who would declare easements as orphaned: the Attorney General?  

 The declaration could be made by the CEOC that the easement has been abandoned. It 

needs to be brought to the CEOC by the Division and/or landowner. 

 Once the declaration is made, what happens to the easement? It could go to a receiver (an 

agency) with a developed timeline for how long the easement is with the receiver. The 

land trusts would be notified and provided information regarding the easement.  

 Consensus was met in the process of classifying and reassignment of orphan easements.  

 Landowner will be notified of classification of easement as abandoned by CEOC 

(brought forward by Division of Conservation or landowner). 

Landowner Reparations 

 DR 0137 could be used as a basis to request reparations from Department of Revenue.   

 8283 form is the standard for federal deduction.  

 Forms for calculation of refund for landowner and tax credit buyers attached.  

 Alan suggested that only an easement in good standing (not orphaned) would be eligible 

for reparations.  After much discussion, it was recognized that innocent Land Owners 

would be excluded by the suggested criteria. 

 Jessica suggested adding a portion of the form that asked if people were seeking 

extinguishment of their easement.  
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 Discussion regarding whether or not tax credit buyers should apply directly to the state 

for reparations or if it should flow through the landowner. 

 8283 is the standard and the framework that the working group will submit to the 

legislature.  

 Discussion regarding requesting interest. Will interest be requested from date of 

disallowance or time from settlement?  

 Consensus met on including interest as calculated by Revenue for applying interest to 

unpaid taxes 

 Discussion regarding time limit for landowners/buyers to submit request for reparation.  

 The IRS can audit you 3 years from the last date you used the deduction.  

 Group discussed asking for the same interest equivalent to what the department of 

revenue would have charged landowners who have not paid taxes. Interest the same for 

both landowners and tax credit buyers.  

Alternative Valuation 

 Draft of recommendation was sent to 8 core working group members 

 The group has yet to be able to view final recommendations from the CSU alternative 

valuation study 

 Conversations around term conservation easements are ongoing, and Melissa encouraged 

continued discussion regarding this.  

 Decoupling from the federal standard would disallow the federal deduction, however, 

increasing the cap to 90% would increase what landowners can draw from the state 

federal tax credit 

 Decoupling it would also open the door for options of term easements. 

 By passing legislation that will decouple the valuation from the federal standard 

 Suggestion that there still be limits in the first couple of years of this program on the 

number of tax credits allowed.  

 Jillane suggested that the group recommend conservation groups provide a disclosure of 

possible outcomes (disallowed credits, CRP, etc.). It was eventually concluded that land 

trusts generally provide this type of information to their landowners and it is readily 

publicly available.  

Next Meeting: November 12.  

 Erik will follow up on a meeting room at the Department of Agriculture in Broomfield  

Handouts from the Oct. 24 meeting included on the following pages.  
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Appendix D – Department of Revenue Data Requests and Responses 
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Response  
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Response:  

 

Follow-up:  

On Fri, Oct 4, 2019 at 4:56 AM Erik Glenn <eglenn@ccalt.org> wrote: 
Hi Patrick,  
  
Thanks for the prompt response and the information. A follow-up request. Is it possible to break out the 
settlement payments by who paid? For instance, the amount of settlement paid by landowners vs tax 
credit buyers?  
  
Thanks,  
Erik  

mailto:eglenn@ccalt.org
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Erik L. Glenn | Executive Director 
Colorado Cattlemen’s Agricultural Land Trust 

 

Response:  

Subject Re: Your CORA Request 

From CORA - DOR, DOR_ 

To Erik Glenn 

Sent Wednesday, October 9, 2019 9:25 AM 

  
Dear Mr. Glenn: 
We are writing in response to your follow-up inquiry regarding your CORA request. The 
Taxation Division does not maintain a document which tracks conservation easement 
settlement payments. 
Regards, 
Patrick Harton 
CORA Manager 
P 303-866-5536 

 
1375 Sherman Street, Denver CO 80206 
www.colorado.gov/revenue/cora 
  

 

 

 

 

 

 

 

 

 

 

mailto:dor_cora@state.co.us
http://www.colorado.gov/revenue/cora
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Appendix E – Example of Reparations Payout 
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Appendix F - Administration of Orphan Easements – Process Flowchart 

 

 

  




