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Members of the Interim Committee on Judicial Discipline, 

Representatives of the Colorado Commission on Judicial Discipline (the “Commission”) and the 

leadership of the Colorado Judicial Department (the “Department”) met on July 22nd and 25th to 

discuss potential reforms to Colorado’s system for judicial discipline.  

The Commission on Judicial Discipline and the Department have the same goal:  Ensure that any 

reforms to the system retain appropriate checks and balances so that no entity involved in the 

process has unchecked power or is unaccountable for its decisions. 

The parties discussed submission of a joint report to the Interim Committee and circulated a draft 

joint report. However, the Department has separately filed its Response on August 1, 2022. The 

Commission replies (in blue font) to the Department’s comments as follows: 

1. ACCOUNTABILITY AND CORE CONFLICTS 

Commission Recommendation:  

Maintain existing structure that is unified system with two tiers of decision-making. Discipline 

Commission remains the same as it is with same investigatory/adjudicatory roles. Final decision-

maker change from Supreme Court to multi-perspective board comprised of judges, lawyers, and 

citizens.  

• Judges shall be majority/minority of members (policy issue for decision) 

• Consider 3 judges, 3 lawyers, 4 citizens, and a person with prior judicial discipline 

experience discussed below.  

• Judge members divided between appellate courts, district courts, and county courts.  

• Appointment power of judge members also divided between the representative groups 

so that no group of judiciary exercises control of member selection.  

• Appellate judges select appellate judge member, district court judges select district court 

judge member, county court judges select county court judge member.  

• One lawyer position reserved for affinity bars and selected by those groups collectively in 

a system of their design.  

• Lawyer and citizen members otherwise appointed by governor and confirmed by senate.  

• One additional member appointed by the Discipline Commission from its former (not 

current) members to provide institutional knowledge. This person would recuse on any 

individual cases in which the person participated while on the Commission.  



• Final discipline decisions could remain subject to due process review by court system 

(equivalent of C.R.C.P. 106 review) but this board’s decision is otherwise final.  

Response from the Judicial Department:  

A system like the one proposed here does not exist in any other state. Under the current 

constitutional structure, the Court reviews the Commission’s recommendation where the 

Commission seeks public discipline of a judge. (The Court has no reviewing role where the 

Commission resolves a matter by informal remedial action such as a private censure.) This 

structure is consistent with the Court’s inherent power and ultimate responsibility to regulate 

the practice of law and the judicial branch. The ABA Model Rules for Judicial Disciplinary 

Enforcement similarly provide for final review of discipline decisions by the highest court of the 

state because “[t]he highest court has the inherent power and final responsibility to regulate the 

judicial branch of government.” No investigation has revealed that this basic structure of 

Colorado’s current system is deficient. Thus, the justification for making such a significant and 

novel change to the current system is conspicuously lacking. To the extent the concern stems 

from the possibility of future conflict-of-interest issues, case-by-case recusal pursuant to the 

Code of Judicial Conduct (which applies to participation in judicial discipline proceedings) ensures 

that any action by the Court is free from conflict. Although the Rules of Judicial Discipline do not 

specifically address recusal processes for the Supreme Court in judicial discipline proceedings, 

the Court has proposed a rule for the Commission’s consideration that would expressly address 

recusal through a fair and transparent process that ensures that conflict-free judicial officers 

conduct the Court’s review. If the Interim Committee is considering the creation of a final 

decision-making Board similar to the Commission’s proposal, several details and novel issues will 

need to be considered. The Department is concerned that the proposed structure could politicize 

the discipline process, which is currently apolitical. Many details of this proposal remain unclear, 

such as term length, oversight over the Board, an applicable code of conduct and recusal 

provisions, and the process, if any, to challenge the impartiality of a member on the panel, among 

many others. Additionally, requiring the Commission, which functions as the investigator and 

prosecutor of judicial discipline cases, to appoint one of its former members to the final decision-

making Board is fraught with potential conflict and diminishes procedural fairness. It would be 

analogous to a system permitting a District Attorney to appoint a former member of its office to 

the jury in a criminal case it was prosecuting. Such a system would present the appearance of 

bias and immediately raise questions of conflicts and fundamental fairness for a criminal 

defendant. The Department further believes that allowing groups of judges to pick their own 

representatives could lead to inappropriate internal politicking and create the public appearance 

of protectionism inherent in groups of judges selecting the individuals that could decide discipline 

against them. In light of these continuing questions, the Department does not support this 

proposal.  



Commission Response: 

The Department is incorrect in stating that the independent decision-maker design proposed is 

without precedent. The proposed design is inspired by the system adopted by Illinois. Most states 

have designs that are half a century old. Several states are reconsidering their discipline system 

designs currently. Colorado has long played a role in leading the nation to promote best practices 

through structural legal reforms. Colorado should not shy away from addressing the problems 

demonstrated in our current judicial disciplinary structure. 

Moreover, good reason exists to approach the discipline system differently than most states, the 

Colorado Supreme Court has defined its role differently than the high courts of other states. The 

Colorado Supreme Court has created a unique role for itself in the operations of the Colorado 

Judiciary. As explained in the Troyer/RCT, Ltd. Report, the Colorado Supreme Court has expanded 

its role dramatically beyond that of neutral and detached judicial officers, the justices now 

operate as the “board of directors” for the Colorado Judiciary. This setting aside of the traditional 

judicial role creates inherent conflicts of interest for the justices in judicial discipline that are 

unique. The Colorado Supreme Court cannot ask to continue to be viewed solely as disinterested 

judicial officers when they no longer operate solely in that role. These are challenges that require 

a uniquely designed system.  

The board of directors makes contract decisions and must be concerned about incurring liability 

for the company. This makes them ill-suited to credibly exercise independent decision-making 

about the ethics of the same company--decisions that inherently carry the risks of creating civil 

liability for the company. The Chief Justice himself has illustrated this problem when he explained 

to the General Assembly that one of the reasons he withheld records from Colorado’s 

constitutional discipline system was to protect the Department from potential civil liability. In 

effect, the Department proposes that the board of directors themselves be designated as the 

final decision-maker for claims of misconduct made against their own personnel. 

To be credible, a neutral, detached, and objective decision-maker must oversee a system of 

judicial discipline. To be credible, that decision-maker cannot be a corporate board of directors 

that may prioritize the risks of incurring financial liability over the necessities of enforcing ethics 

rules. To be credible, that final decision-making body cannot be the same entity that also controls 

access to evidence and decides whether misconduct allegations are reported in the first place.  

The Department also states that “No investigation has revealed that this basic structure of 

Colorado’s current system is deficient.”  The Commission disagrees with this characterization and 

notes the problems detailed in the testimony before the SMART Committee Hearing process from 

January of 2022, before the Senate Judiciary Committee, and before this Interim Committee as 

well as incidents reported in the press. 

The current system in Colorado provides the leadership of the Department with various avenues 

for exerting improper influence over an unwanted evaluation of potential judicial misconduct. In 

the last few years, the Department’s leadership has exercised many of those avenues. One recent 



example is from the Troyer Report. Mr. Troyer testified that the Department produced 

approximately 12,000 documents related to the Masias contract within approximately one 

month of Mr. Troyer’s engagement in October 2021. Though the Department had the ready 

ability to produce those records to Mr. Troyer during the fall of 2021, the Department withheld 

all but about one dozen such records from the Judicial Discipline Commission over a 10-month 

period in 2021 that included the period in which the disclosures to Mr. Troyer occurred. As of the 

date of this writing, and after the General Assembly codified an affirmative obligation for the 

Department to produce these records within 35 days, the Department continues to withhold 

most of these materials from the constitutional judicial discipline process. As further testified by 

Mr. Troyer at this Interim Committee’s July 12, 2022 hearing, the Department provided him with 

access to its records through its Relativity software database. The Department has never offered 

to provide the Judicial Discipline Commission with similar access to these records (in the form in 

which they are maintained by the Department). The leadership of the Department has exercised 

its practical control over the process to withhold access to resources, personnel, funding, 

information, cases, and evidence. 

These are signs that our system has serious deficiencies that need to be addressed.1 

In the closing paragraphs of the Department’s comments, the Department notes concerns about 

conflicts of interest if Colorado adopts a multi-perspective final decision-making body on judicial 

discipline. The Department states two primary examples. Both can be evaluated on their own 

merits, and consideration will reveal that the concerns raised can be readily resolved. The ideal 

solution will address the demonstrated problems in the current system first while it can also 

minimize the risk of speculative potential problems for the future.  

In our current system, a small group of judges exercises ultimate and unreviewable control over 

final decisions on judicial discipline as well as practical control over many aspects of the system 

preceding a final decision. The events of the last few years have demonstrated the inherit 

conflicts and temptations of self-interest that have made this system unworkable and 

undermined its credibility. While potential conflicts will inevitably exist in any system design, the 

current system is an “all or nothing” system in which a distinct group of judges (the Justices of 

the Supreme Court), who are not subject to practical oversight, have final and near complete 

control of the system that extends to even the foundational rulemaking functions. As a result, 

when a conflict arises for the Supreme Court, the system fails at most levels and is deprived of 

 
1 The Department’s description of the Supreme Court’s review role in the current system also 

includes an error.  The Department states that the Supreme Court “has no reviewing role” when 

private discipline is imposed.  The Colorado Rules of Judicial Discipline provide the respondent 

judge with the opportunity to challenge a decision imposing private discipline through a request 

for formal proceedings, the results of which are then reviewed by the Supreme Court.  See Colo. 

RJD 35(i). 

 



credibility. A multi-perspective system that separates practical system control from substantive 

decisional control. Moreover, such a system will exist through both diversified composition and 

a diversified selection process. The diversity of this system, itself provides a source of credibility 

and functionality. When a conflict arises, that conflict will affect only one aspect of the multi-

faceted decision-making body so that the body can continue to function and do so with legitimate 

authority and credibility. A multi-perspective decision-making body is far more durable and 

resilient than the current “monocultural” design. 

 

2. SPECIAL MASTERS POOL 

Commission Recommendation:  

Create pool of individuals to supply special masters for formal proceedings. Set a number, at least 

6 up to 9. Serve in pool for several years, choose a district court or appellate court length, to gain 

subject expertise and institutional knowledge. Stagger terms. Draw from this pool when formal 

proceedings undertaken. Commission or new Board to select, or combined selection process. At 

hearing, an Interim Committee member raised the idea of having the special masters be a multi-

perspective group rather than exclusively judges. The Commission finds this to be a reasonable 

proposal.  

Response from the Judicial Department:  

The Department agrees that it would be beneficial to have a pool of special masters who 

understand the disciplinary rules and process. The Department believes a pool larger than 9 

would be necessary to ensure that diverse perspectives are available in each disciplinary matter 

and that there are available special masters should there be issues with conflicts or availability. 

If non-judges will serve as special masters, there must be a defined process for identifying and 

appointing those special masters that is free from political influence. The Department indicated 

to the Commission that it is also open to a selection process for the special masters in which a 

larger list of special masters is generated (perhaps randomly drawn from the pool or chosen by 

the Chief Justice); the Commission and respondent judge could then strike a set number of special 

masters from that larger list to arrive at the final panel. The Department is also open to a 

somewhat different proposal, under which the pool of special masters would include judges, 

attorneys, and citizens, each with different appointing authorities. Under this approach, a panel 

of three special masters would be randomly selected for a case and would include one judge, one 

attorney, and one citizen.  

Commission Response: 

The Commission and Department agree there is a need for a pool of special masters. The 

Commission does not agree to the proposal that the pool must consist only of persons who 

“understand the disciplinary rules and process.”  The entire purpose of a pool of special masters 

is to allow specialization, experience, and training in these areas of knowledge. The Commission 



has no opposition to a pool larger than 9 but the pool should consist of judges, lawyers, and 

citizens and be drawn randomly, not by one person. The Colorado Constitution Article VI, § 23(3) 

provides that special masters “shall be justices or judges of courts of record.”  Traditionally, this 

provision has been interpreted to include Senior Judges. The provision also arguably allows the 

appointment of special masters from municipal courts of record, Federal courts, and the Denver 

County Court. The Commission agrees there should be a process to evaluate and strike a potential 

special master based on bias or other conflicts, with all parties having the ability to assert for 

cause or preemptory challenges like jury selection. 

 

3. COMMISSION MEMBER TERMS 

Commission Recommendation:  

Set terms of Commission Members at same length as pool members and Board members, range 

of 6-8 so that gain greater expertise and insulate from influence. Can make single full term 

considering longer-term length. Change appointment authority for judge members from 

Supreme Court to be consistent with the suggestion above to limit influence of single, small 

group.  

Response from the Judicial Department:  

The Department and the Commission representatives discussed various terms and discussed the 

possibility of two five-year terms for commission members. The Department remains concerned 

that, the longer the term of appointment, the more difficult it is to find volunteers for these 

appointments. The Department believes a four-year term with the possibility of reappointment, 

allowing for a total of eight years on the Commission, is appropriate and matches the ABA Model 

Rules for Judicial Disciplinary Enforcement. Alternatively, the Department would support a single 

six-year term, which is consistent with the term for judicial nominating commissions. Both the 

IAALS Report and the ABA Model Rule recommendations support varied appointing authorities, 

with the judge members appointed by the highest court of the state, lawyers appointed by the 

state bar, and governor-appointed public members. The Department supports the current 

appointment process in which the Governor appoints a majority of the Commission, with the 

consent of the Senate, and the Supreme Court appoints a minority number of district court and 

county court judges. However, the Department sees merit in the position taken by IAALS and the 

ABA that attorney members be appointed by the state bar association. As stated above, the 

Department is opposed to any appointment system that politicizes the appointment process. 

Along these lines, the Department is concerned that having categories of judges select their own 

representatives could lead to inappropriate politicking for a position or give the public 

appearance of judges trying to protect their own constituency.  

  



Commission Response: 

The Supreme Court’s existing exclusive authority to appoint judicial members of the Commission 

is a critical point of control and a mechanism of substantial influence over the judicial discipline 

process. The importance of control over the selection process and the credibility of that selection 

process is ripe for change.  

The Supreme Court’s control over the appointment of judge members of the Commission and 

any other body to be created is markedly different from the appointment authority to be 

exercised for non-judge members, such as an appointment authority placed with the Governor 

and subject to Senate confirmation. The Supreme Court is the ultimate “boss” of the judge 

members. Once on the Commission, the Supreme Court continues to exercise considerable 

authority and influence over the judge members. For those judge members, the Supreme Court 

can influence career advancement, docket assignment, resource provision, desirable committee 

assignments, staffing assignments, and/or work assignments. In contrast, when the Governor 

appoints a citizen member to the Commission, the Governor usually has no further tools to 

influence the decisions of that member. Nevertheless, there are reasons to consider modification 

of term lengths so that a single Governor may not have a disproportionate impact on the 

composition of the Commission and (as shown necessary in other states) the Commission is 

insulated from improper politicization. Given the lessons of the last few years, this critical avenue 

of applying pressure to judge members of the Commission should not be left un-addressed. 

Diversifying the appointment authority, placing it in the hands of appointing authorities that do 

not influence the future careers and the daily professional work of Commission members, is the 

best approach. 

 

4. TRANSPARENCY 

Commission Recommendation:  

Consider changing confidentiality border from conclusion of formal proceedings to filing of 

formal proceedings. Changes on this issue will require constitutional amendment.  

Response from the Judicial Department:  

The Department agrees that full confidentiality should cease when formal proceedings are filed. 

Representatives from the Department and the Commission discussed details about what 

information would be public and when, the need to protect victim and witness information, and 

designing a system that encourages victims and witnesses to come forward. The Department 

believes this issue merits further consideration, and that some of these areas could be addressed 

through rulemaking. The Commission raised the issue of confidentiality in disability proceedings, 

where the Commission may institute proceedings to retire a judge or justice due to a disability. 

This issue is worthy of discussion now and in the adoption of any future rules.  



Commission Response: 

There is apparent agreement for confidentiality to cease when formal proceedings are filed. The 

Commission does not oppose specifics regarding the details of what information would be made 

public and to protect victims and witnesses to be addressed through rulemaking if there is notice 

and opportunity for public comment prior to adoption of such rules. The name of the respondent 

judge and a brief recitation of the alleged misconduct without identifying victims or witnesses 

should be made public. 

 

5. DISQUALIFICATION STANDARDS 

Commission Recommendation:  

Make standards uniform and clear. Codify in statute that Judicial Code (e.g., Rule 2.11) governs 

disqualification of decision makers at every level of judicial discipline. Prior legislative draft can 

be reviewed on this issue.  

Response from the Judicial Department:  

Rule 2.11, which governs a Judicial Officer’s obligation to disqualify in a judicial proceeding, 

already governs the judge members of the Commission, the special masters, and the Supreme 

Court in judicial discipline proceedings. The Department is not opposed to Rule 2.11 applying to 

all individuals in the disciplinary process (including attorneys and citizen members). However, the 

Department has some concerns that Rule 2.11 may not be an ideal fit for the attorney or citizen 

members involved in the process, as much of the language in Rule 2.11 addresses the judicial 

function of a judge and may not contemplate conflict scenarios that would apply to attorneys or 

citizen members. Further, unlike judicial officers, an attorney or citizen member who violates 

2.11 is not inherently subject to any supervision or consequence related to that violation. The 

IAALS report on judicial discipline emphasizes that “Commissioners and staff members should be 

governed by a written, detailed, mandatory, and enforceable code of conduct.” All members of 

the Commission are currently subject to a Code of Conduct contained in RJD 3.5, which the Court 

adopted (with certain additions and modifications) based on a proposal that the Commission 

presented to the Court. It is unclear why the Commission wants to move away from the existing 

Code of Conduct, which more closely tracks the specific nature of the work of the Commission, 

but the Court is open to further discussions about the disqualification standards and the 

applicability of Rule 2.11. The Department has asked the Commission to propose changes to RJD 

3.5 consistent with its proposal above. Pursuant to the constitutional authority of the court, and 

consistent with SB22-201, the Supreme Court has proposed an amendment to the Rules of 

Judicial Discipline to address potential conflicts and disqualifications for Supreme Court justices. 

The Department will share more information on the proposal and rules process with the Interim 

Committee in the coming days.  



Commission Response: 

The Commission’s primary concern with respect to the current disqualification standards is the 

high level of inconsistency being applied by leadership within the Department. The standards 

being applied by the Department to those outside the Department is simply not the same 

standard being applied to Department leadership. Two years ago, this was not a known difficulty. 

However, it is now a demonstrated problem. Commission members have been held to, and have 

been following, more stringent standards of disqualification and non-interference than the 

leadership in the Department have followed. The most public example is the Supreme Court’s 

continuing endorsements of a specific factual narrative and specific witnesses in a potential 

judicial discipline matter since February of 2021 despite the requirements of Rule 2.10 of the 

Colorado Code of Judicial Conduct. This system of double standards is inappropriate and 

undermines the validity as well as credibility of the judicial discipline system. Uniform standards 

should apply.  

The Department notes that it considers “unclear” the Commission’s desire to move away from 

the revised Colo. RJD 3.5 adopted by the Supreme Court in October of 2021. The Commission 

explained its concerns to the Department. Experience since that time has added several examples 

to the problems with the inconsistent standards imposed that can be discussed with the Interim 

Committee to the extent the Committee wishes.  

The simple bottom line as to disqualification standards is that Colorado should dispense with the 

double standard that holds members of the judiciary, the most directly self-interested 

participants in the discipline system, to a lower standard of conduct than lawyers or members of 

the public. If any disparity is necessary, it should hold the judge members to a higher rather than 

lower standard on issues of this importance.  

 

6. RULEMAKING AUTHORITY: 

Commission Recommendation:  

Place rulemaking authority with Discipline Commission, consistent with Judicial Performance 

Commissions and majority of other states.  

Response from the Judicial Department:  

Under article VI, section 2 of the Colorado Constitution, the Supreme Court has general 

superintending authority over all courts of the state, and as such, is responsible for developing 

rules for judicial proceedings. Consistent with that general authority, article VI, section 23(3)(h) 

vests the supreme court with rulemaking authority for procedures before the Discipline 

Commission. The Court’s rulemaking process in other areas involves tasking a diverse committee 

with reviewing and discussing proposals and making recommendations to the Court 6 for rules 

changes. Significant proposed changes are then published for comment, and the Court holds a 



public hearing. This kind of structure has been lacking for proposed amendments to the Rules of 

Judicial Discipline. The Department is considering a more formal committee structure similar to 

that used for proposed amendments to other court rules. Such a committee structure should 

include representation by the Commission. The Department nevertheless believes the Supreme 

Court remains the appropriate rulemaking authority. As the Commission highlights, the Judicial 

Performance Commission (JPC) has its own rulemaking authority. The JPC, however, is a statutory 

creation that does not adjudicate disputes but instead serves to inform voters about the 

performance of judges. In contrast, the Discipline Commission functions within the court system, 

using court processes, and decides disputed matters impacting judges’ careers and livelihoods. 

The Court’s role in rulemaking remains an appropriate check on the disciplinary system to ensure 

due process, particularly if the Court’s authority in other areas of the disciplinary process is 

diminished or eliminated. Unlike the Commission, the Court is accountable to the voters.  

Commission Response: 

The Commission stands by its recommendation to place rulemaking authority with Discipline 

Commission as is consistent with the majority of other states and incorporates its other 

responses as to why this is necessary. 

 

7. SUBPOENA POWER 

Commission Recommendation:  

Codify in statute subpoena power of Discipline Commission effective and available from decision 

to evaluate potential misconduct forward.  

Response from the Judicial Department:  

The Commission’s current subpoena authority is addressed in Rules of Judicial Discipline 4 and 

22. The Department supports further clarification of the Commission’s subpoena authority, 

either through rule amendments or statutory changes. The Department is reviewing whether the 

Commission’s subpoena authority is appropriate to address in statute under the current 

constitutional structure. To the extent that the Commission seeks such broad subpoena power, 

the Department worries that would enable the commission to issue subpoenas untethered to 

specific complaints. Naturally, the Commission’s subpoena authority should be related and 

limited to its constitutional charge. If the Commission’s subpoena authority is codified in statute, 

the legislature should look to other entities with statutory subpoena and consider how that 

power is typically circumscribed. The Colorado Civil Rights Commission, for example, has 

statutory subpoena authority under section 24-34-206, C.R.S. Unlike the Commission’s proposal, 

that statute does not allow for subpoena authority based merely on a decision to evaluate 

potential misconduct. Rather, it specifies that, after a charge is filed alleging discrimination and 

after a determination that the alleged discrimination or unfair practice imposes a significant 

societal or community impact, the Civil Rights Commission may issue a subpoena limited to 



matters directly related to the charge. Such a subpoena is enforceable through the district court 

for the district in which the alleged discrimination has occurred. Similarly, the ABA Model Rules 

for Judicial Disciplinary Enforcement state that the disciplinary body should have subpoena 

authority only after a full investigation is authorized (which occurs after screening and a 

preliminary investigation) and the subject judge is notified of the investigation. The Model Rules 

also specify the mechanism for enforcement or quashing of subpoenas. The Department believes 

that any proposed statutory or rule change needs to address the extent and limits of the 

Commission’s subpoena authority, and the venue for challenging or enforcing a subpoena from 

the Commission.  

Commission Response: 

There appears to be agreement that the Commission’s subpoena power should be codified. 

However, the Department seems to suggest that the authority should be limited to applying only 

after a “full investigation.”  The Commission does not know what is meant by “full” investigation 

being authorized. The current rules do not use this term. Such a limitation, however, would 

undermine the basic utility of a subpoena as a necessary investigative tool. This is particularly 

true given that the Commission does not have law enforcement authority to seek warrants.  

The current rules provide that the Commission’s initial evaluation of a request may include 

examination of documentation under Colo. RJD 13(a). Thus, the subpoena power is inherently 

needed to conduct that initial evaluation. So long as the codification of the subpoena power 

authorizes subpoenas starting with this step of needing to review documentation in the hands of 

third parties with reliable means of enforcement, the Commission’s concerns would be satisfied.  

The subpoena power must also include any examination undertaken pursuant to Colo. RJD 13(f). 

In part, this is a necessity because this is the mechanism by which Colorado’s Commission, like 

other commissions, addresses anonymous requests for evaluation.  

 

8. VERIFICATION AND ENFORCEMENT MECHANISM 

Commission Recommendation:  

The Commission proposes a verification method to ensure compliance with the SB 22-201 duty 

of disclosure placed on the Department and a means of enforcement if a dispute arises. In prior 

draft legislation, a verification system was proposed in which a member of the judiciary would 

certify compliance with the duty of disclosure annually. The Commission is open to other ideas 

for a mechanism of verification. For dispute resolution, the parties continue to discuss ideas with 

no specific points of dispute currently. One idea is to create enforcement mechanism for 

discovery/disclosure disputes for pre-formal proceedings phase. Use three judge panel drawn 

from trial judges not of the district involved in the matter. Judicial selects one, Commission 

selects one, those two select the third. Decisions, subject to redactions to conceal identities, are 

public and have precedential value.  



Response from the Judicial Department:  

The Department opposes an annual certification process as impractical given the size of the 

Department; it is impossible for any individual to certify compliance by 4,000 judges and 

employees. The Department believes that the statutory disclosure obligation is sufficient to 

compel compliance. The Department will work with the Commission to ensure the Department’s 

reporting and disclosure obligations are clear and that routine and consistent training is provided 

on these obligations. There may be times when the Commission, the subject judge, the 

Department, or a third party are not in agreement on issues of disclosures, document production, 

or something else in the disciplinary process. For resolving these disputes, the Department agrees 

with the idea of a three-judge panel. The Department has reservations about the decisions 

resolving disclosure disputes being public, given that the proceedings at that stage generally 

would be confidential. It is also unclear what is meant by stating that such decisions have 

precedential value. The Department is open to the decisions of the three-judge panels being 

available in subsequent judicial discipline proceedings, whether related or unrelated. The Interim 

Committee should give additional consideration to an appellate process and enforcement 

mechanism for decisions of the panels.  

Commission Response: 

There is a clear need to codify a verification or similar process to ensure the Department complies 

with its statutory disclosure duties. The Department has been under an obligation to disclose 

allegations of judicial misconduct and relevant evidence to the Commission since 2010. It is 

beyond dispute that the Department has consistently failed to honor this duty of disclosure.  

The simplest illustration of the continuing need for a verification or similar system to require 

compliance or to create consequences for non-compliance is derived from the Troyer report. As 

noted above, Mr. Troyer’s testimony established that the Department had approximately 12,000 

documents readily available for disclosure to him in the fall of 2021. However, despite the 

requirements of the 2010 MoU and repeated requests from the Commission, the Department 

produced only about 1/1,000th of those documents to the Commission in 2021. Earlier this year, 

the General Assembly took the unprecedented step (as far as the Commission knows) of codifying 

the Department’s disclosure obligations. Nonetheless, as of this writing, the Department still has 

only produced about one-third of the documents disclosed to Mr. Troyer in the fall of 2021. Both 

these contractual and a statutory duties of disclosure continue to be inadequate without defined 

verification, penalties, and enforcement mechanisms.  

 

9. FUNDING 

Commission Recommendation:  

Set source of funding that is insulated from politics and performance of the economy, consistent 

with funding for Judicial Performance Commissions.  



Response from the Judicial Department:  

The current independent funding is ideal because it includes a mixture between general fund 

direct sourcing and the new special cash fund. General Fund revenue is widely recognized as the 

most reliable and sustainable source of revenue in the state. The Department does not agree 

with any proposal in which the legislature would appropriate attorney registration fees assessed 

by the Supreme Court pursuant to its independent constitutional authority to regulate the 

practice of law. Funding the Commission with fees that are within the Supreme Court’s purview 

undermines the General Assembly’s progress in providing financial independence to the 

Commission via SB 22-201.  

Commission Response: 

The Commission incorporates its prior discussion of this issue. 

 

10. VICTIM’S RIGHTS CONSIDERTIONS  

Commission Recommendation:  

Best to manage by rule but enact a version of a VRA for discipline and authorize Commission to 

protect identity of complaining witnesses to the extent practical to limit retaliation risks.  

Response from the Judicial Department:  

The Department and the Commission agree that legislative direction for the disciplinary process 

to keep complainants informed and take reasonable steps to protect their privacy is appropriate. 

The specifics are likely best addressed by rule. The Department wants to ensure that any 

legislation does not foreclose restorative justice or similar processes that would encourage 

victims to report; that it keeps victims reasonably informed throughout the process; that it 

provides victims a voice in the complaint and resolution process; and that it does not discourage 

victims from reporting misconduct.  

Commission Response: 

The Commission incorporates its prior discussion of this issue. 

 

11. METRICS 

Commission Recommendation:  

Under SB 22-201, the Commission will track demographic statistics in addition to its existing 

tracking of trends in misconduct complaints that it reports annually. The Commission is to report 

this information in the SMART process. The Judiciary’s SMART process reporting should be 

amended to include a report on what actions it has taken in response to these trends.  



Response from the Judicial Department:  

This Department believes this concept needs further definition and specificity regarding the 

statistics and trends that are being tracked. Data collection may prove useful to provide more 

information to the public and inform public policy. At times, data collection proves to be more 

challenging than anticipated, so it would be helpful to have discussions now about the data to be 

tracked and limits or hindrances that are not immediately apparent. The Department agrees that 

the Commission should share workplace trends and perceived culture problems. The Department 

agrees with the Commission that periodic conferral regarding the trends and concerns would be 

helpful. 

Commission Response: 

The Commission agrees that this topic needs further development. 

 


