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☐ State Revenue

☒ State Expenditure
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☐ TABOR Refund
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☐ Statutory Public Entity

This bill requires the court to hold a bond hearing during certain stages of the
competency process and allows a court to order a defendant to be civilly committed if
they cannot be restored to competency. The bill will increase state expenditures on
an ongoing basis.

Appropriation
Summary:

For FY 2022-23, the bill requires an appropriation of $63.1 million to the Department
of Human Services.

Fiscal Note
Status:

The fiscal note reflects the draft bill requested by the Legislative Oversight Committee
Concerning the Treatment of Persons with Mental Health Disorders in the Criminal
and Juvenile Justice Systems.

Table 1
State Fiscal Impacts Under Bill 3

Budget Year
FY 2022-23

Out Year
FY 2023-24

Revenue - -

Expenditures General Fund $63,138,424 $88,994,524

Total FTE 22.5 FTE 46.0 FTE

Transfers - -

TABOR Refund - -
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Summary of Legislation

The bill makes several changes to bond determinations when the court is evaluating whether a

defendant is competent to proceed and after competency has been evaluated. It also allows the court

to civilly commit an individual to the Department of Human Services (DHS), as described below.

Bond hearing during competency evaluation. When a court orders an evaluation on an inpatient

basis, the court must reconsider the type of bond and conditions of release. When determining any

monetary conditions of bond, the court may lower or remove the monetary condition to allow a

defendant to receive outpatient services if it is determined that the defendant’s mental health needs

cannot be met on an inpatient basis. If the court orders an inpatient evaluation due to the inability for

a defendant to post a monetary bond, the court must enter appropriate orders to ensure the

defendant’s rights to post bond is not jeopardized and must allow the defendant to receive an

outpatient evaluation if the defendant posts bond while awaiting an inpatient evaluation.

Bond after competency determination. The bill changes how a court determines bond after

competency has been determined in the following circumstances:

 Incompetent to proceed—on bond or summons. If a defendant is found incompetent to proceed and

the defendant is on bond or summons, the bill allows the court to order outpatient services if the

court disagrees with the recommendation for inpatient services.

 Incompetent to proceed—in custody. Under current law, if a defendant is in custody and the DHS

recommends outpatient services, the court must consider the release of the defendant for

outpatient services. If the court orders inpatient services, this bill requires the court make a finding

on why outpatient services is inadequate and what services are needed to make outpatient

services appropriate. The bill also requires the court to set a bond hearing for the defendant within

7 days after the defendant is found incompetent to proceed. It creates a presumption that all

defendants eligible for bond and are not being held for a misdemeanor, petty offense, or traffic

offense and do not meet the criteria for involuntary mental health treatment be released on a

nonmonetary bond after considering a number of different factors. If the court’s order for

inpatient services is based on the defendant’s danger to self or being gravely disabled, the court

may direct DHS to evaluate the defendant for civil commitment.

 Competent to proceed. If a defendant is found to be competent to proceed and is eligible for bond

but cannot post a monetary bond, the court must conduct a bond hearing within 7 days. In setting

bond, the court must follow the same presumptions as outlined above and must not consider the

need to receive restoration treatment in determining monetary condition of bond. The court may

consider the improvement in the defendant’s mental health during the inpatient services.

 Restored to competency. If a defendant is found to be restored to competency and the defendant is

eligible for bond but is unable to post a monetary condition of bond, the court must hold a bond

hearing within 7 days to reconsider the type of bond and the conditions of release. The court must

look at a number of factors but must not must not consider the need to receive restoration

treatment in determining monetary condition of bond. The court may consider any improvements

in the defendant’s mental health and whether the defendant’s needs can be met on an inpatient

basis. The court may lower bond so the defendant may receive appropriate outpatient services.



Page 3
October 25, 2021 Bill 3

Maximum confinement time. Under current law, a defendant committed to the custody of the DHS

cannot remain confined for a period longer than the maximum term of confinement of their most

serious offense. This bill adds that a defendant cannot be required to engage in outpatient services

for a period longer than the maximum term of confinement of their most serious offense.

Civil certification. The bill allows a court to dismiss a defendant’s case at any time and to direct the

DHS to evaluate a defendant for a civil certificate. The court may stay the dismissal of charges for

21 days for DHS evaluate and identify whether the defendant meets requirement for certification. If

the court finds the requirements for certification have been established, the court must make an order

of commitment to the DHS.

Background

During a criminal trial, a defendant has a right to be present at the trial, to be able to understand the

nature of the proceedings, and to participate in their defense. If there is a question on whether or not

a defendant is fit to stand trial, Colorado law requires courts to determine if a defendant is competent.

The court may find a defendant incompetent and require the defendant to receive services, either on

an inpatient (through the DHS) or outpatient level, to restore them to competency. Or, the court may

find the defendant competent to stand trial, in which case criminal proceedings may resume.

Currently, the waitlist to receive a competency evaluation is around 350 individuals.

Separate from the criminal process, there is also a civil process in which a person in need of mental

health services and is a danger to themselves or others can be committed to the care of the DHS. This

process is called civil certification. The current waitlist for civil certification services is around

40 individuals.

State Expenditures

State General Fund expenditures will increase by $63.1 million in FY 2022-23 and by $89.0 million in

FY 2023-24 in the DHS, as shown in Table 2 and described below. In addition, workload to the Judicial

Department will increase, as described below.

Data and assumptions. In FY 2020-21, the DHS received 2,573 competency evaluation orders, which

is the base population used in this fiscal note. The fiscal note assumes that 25 percent of this

population, or 643 defendants, will qualify for civil commitment. Of those, it is assumed that half of

those individuals (321) will go straight to outpatient services and the other half will be placed in

inpatient services and then transition to outpatient services after 6 months. Further assumptions are

outlined in the relevant sections below.
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Table 2
Expenditures Under Bill 3

Cost Components FY 2022-23 FY 2023-24

Department of Human Services – Competency Evaluations

Personal Services $227,639 $546,335

Operating Expenses $4,050 $8,100

Capital Outlay Costs $37,200 -

Employee Insurance and Retirement Benefits $45,497 $109,192

FTE – Personal Services 2.5 FTE 6.0 FTE

DHS Evaluation Subtotal $314,386 $663,627

Department of Human Services – Civil Commitments

Capital Construction $24,320,000 $24,320,000

State Bed Construction (High- and Medium-need) $11,738,400 $23,476,800

Private Bed Contract (Low-need) $14,016,000 $28,032,000

DHS Civil Commitments Subtotal $50,074,400 $75,828,800

Department of Human Services – Outpatient Program

Personal Services $1,994,654 $3,989,308

Operating Expenses $31,590 $54,000

Capital Outlay Costs $248,000 -

Wraparound Services $2,568,000 $5,144,000

Electronic Health Record System $7,500,000 $2,000,000

Vehicle Leases $21,000 $42,000

Employee Insurance and Retirement Benefits $386,394 $772,789

FTE – Personal Services 20.0 FTE 40.0 FTE

DHS Outpatient Program Subtotal $12,749,638 $12,502,097

Total $63,138,424 $88,994,524

Total FTE 22.5 FTE 46.0 FTE

Department of Human Services. Expenditures in the DHS will increase to provide additional

competency evaluations, treat additional civilly committed individuals, and provide outpatient

services.

 Competency evaluations. The bill requires the DHS to perform additional competency

evaluations, including for defendants that it had recommended for outpatient restoration services,

but that a court ordered inpatient services, as well as for defendants whose charges are being

dropped to determine if they are eligible for civil commitment. Assuming 60 percent of the

competency evaluation orders received by the DHS will require at least one additional evaluation,

the DHS will require 6.0 FTE psychologists to provide the additional evaluations. FTE costs
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include standard operating and capital outlay and are prorated for the General Fund pay date

shift and a January 1, 2023, start date.

 Civil commitments. The bill allows a court to commit an individual to the DHS if certain evidence

standards are met. Because the DHS lacks bed capacity, as discussed above, the fiscal note

assumes the DHS will construct and contract for new beds as follows: 128 state beds for high- and

medium-need defendants at a cost of $1,005 per bed per day, and 64 private beds for low needs

individuals at $1,200 per bed per day. This number of beds also assumes an average 6 month

length of stay and provides a buffer for each category of need. In addition, the DHS requires

$121.6 million over a 5-year period to construct a new wing to house the beds based on the DHS’s

Fort Logan Master Plan. Bed costs are prorated in FY 2022-23 for a half-year impact.

 Outpatient program. Currently, the DHS does not run an outpatient program for civil

commitments. Because the bill allows the court to order outpatient services, and because

community-partners within the DHS have the right to refuse the defendant, the fiscal note

assumes the DHS will have to develop an outpatient service program to ensure defendant’s right

to the court-ordered service. Costs assume that the Assertive Community Treatment model will

be used and that the program will begin on January 1, 2023.

Estimated outpatient program costs include:

• A staff of 40.0 FTE to provide care to outpatient individuals. FTE amounts are based on an

8:1 staff to client ratio and include a supervisor, psychiatrists, case managers, health care

professionals, and peer support specialists. Staff costs are prorated in FY 2022-23 for the

General Fund pay date shift and a December 1 start date.

• Wraparound services, such as housing, medical, occupational, basic necessities, and

guardianship at an estimated $8,000 per patient.

• An independent electronic health record system, based on the cost for creating a similar

system at the Mental Health Institutes.

• Vehicle leases at a ratio of 4 FTE to 1 vehicle at a rate of $350 per month to visit committed

individuals in the community.

Judicial Department. Starting in FY 2022-23, the bill increases workload in the Judicial Department

to conduct additional bond and release hearings. According to department data, the fiscal note

assumes that around 274 cases will require an additional bond hearing under the bill. Assuming each

case takes an additional 30 minutes, the department will require an additional 0.1 FTE Judicial Officer.

In addition, workload will increase for trial court staff to track cases and update schedules to follow

new deadlines. It is assumed that there will be 45 minutes of additional work per case resulting in an

impact of 0.1 FTE. Workload will also increase for independent judicial agencies who represent

indigent individuals to attend additional hearings. No change in appropriations is required.
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Employee insurance and retirement benefits. Pursuant to fiscal note and Joint Budget Committee

policy, centrally appropriated costs for bills involving more than 20 FTE are appropriated in the bill,

rather than through the annual budget process. These costs, which include employee insurance and

supplemental employee retirement payments, are shown in Table 2.

Local Government

This bill will increase costs and workload in district attorney offices to attend and prepare for

additional competency-related hearings. District attorney offices are funded through the counties

within their jurisdiction.

Technical Note

Because the DHS must build both inpatient and outpatient services, the department cannot meet the

deadlines for providing services in the bill. The fiscal note has assumed a timeline in which the

department has adequate time to implement these services, which does not match timelines in the bill.

Effective Date

The bill takes effect 90 days following adjournment of the General Assembly sine die, assuming no

referendum petition is filed.

State Appropriations

For FY 2022-23, the bill requires a General Fund appropriation of $63.1 million and 22.5 FTE to the

Department of Human Services.

State and Local Government Contacts

Human Services Information Technology Judicial

Law Sheriffs

The revenue and expenditure impacts in this fiscal note represent changes from current law under the bill for each
fiscal year. For additional information about fiscal notes, please visit: leg.colorado.gov/fiscalnotes.


