
  
TO Joint Budget Committee 
FROM  Amanda Bickel, JBC Staff (303) 866-4960 
DATE September 9, 2019 
SUBJECT Higher Education Financial Aid Statutory Clean-up 

 

On April 17, 2019, the JBC sent a letter to the Governor’s Office with its annual requests for 
information. The second request for the Department of Higher Education reads as follows: 

 
2.  Colorado Department of Higher Education, Colorado Commission on Higher Education and 

Higher Education Special Purpose Programs, Administration -- The Department is requested to 

review the current financial aid statutes in Articles 3.3 through 3.7 of Title 23 and any other 

relevant statutory sections, and notify the Joint Budget Committee by September 1, 2019, whether 

it would like to pursue a statutory clean-up of this section of statute, whether it seeks a more 

substantive statutory rewrite, or whether it recommends against changes. Depending upon the 

response, the Joint Budget Committee may consider authorizing a bill draft to enable the 

Department to work with staff from the Office of Legislative Legal Services and the Joint Budget 

Committee to develop legislation acceptable to the Department and stakeholder institutions. 

Statutory clean-up might include, but not be limited to: 

 
o Ensuring that statute and practice are aligned, consistent and clear with respect to the 

relative responsibilities of the General Assembly, the Commission, and the governing 
boards. 

o Integrating Sections 3.3 through 3.7 with appropriate cross-references. 
o Including definitions for different types of aid (need, merit, etc.), clarifying how 

eligibility for financial aid is assessed and by whom, clarifying, whether financial aid 
is limited to Colorado residents, etc.  

o Incorporating reporting requirements to the Department about institutional policies 
and practice; and codifying the annual financial aid report currently provided in 
response to an RFI. 

 
DEPARTMENT RESPONSE: The Department response was submitted September 10, after the 
deadline, because it belatedly chose to bring this question to the entire Colorado Commission on 
Higher Education. In the response, the Department indicated that it recommends against any 
changes at this time. It argues as follows: 
 

 The combination of existing statute and Commission policies and guidelines, combined with 
robust federal rules and regulations, institution-specific guidelines, and Office of the State Auditor 
audits, are sufficient to shape the financial aid process. 
 

 The Department believes the relevant sections of the Colorado Revised Statutes strike an 
appropriate balance of outlining authority while also providing flexibility. It believes that 
alignment, consistency, definitions, and eligibility clarifications are being met the combination of 
state law, Commission guidelines, etc. 
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 The Department has considered a “clean up”/revision process but recommends against that 
action at this time, because it does not want programs to be repealed which are currently options 
under statute and could conceivably be revitalized, as occurred with the Teacher Loan Forgiveness 
Program.  

 
JBC staff attended the Commission meeting in which this topic was discussed. In its presentation to 
the Commission, the Department asked the Commission whether it was interested in making changes 
to this statute, but its discussion focused on whether substantive changes were desired. The 
Commission indicated that it did not wish to make substantive changes and was comfortable with the 
current division of power/responsibilities between the institutions and the Department. This 
discussion did not address statutory clean-up. 
 
STAFF RECOMMENDATION: JBC staff continues to believe that the financial aid statutes should 
be revised to more accurately reflect current practice. Staff consulted with the Office of 
Legislative Legal Services, which agrees.  

 Since the Department has clarified with the Commission that the Commission does not wish to 
substantively change management of financial aid, any revision should be strictly clean-up and 
ensuring statute aligns with practice. 

 This bill could potentially be addressed by the statutory revision committee, but whether the JBC 
or statutory revision committee is most appropriate will be easiest to assess once a bill has been 
drafted. From a workflow process, it would be helpful if a member of the JBC requested a bill draft with a 
working title that concerns non-substantive changes to align state financial aid statutes with current practice and 
authorizes JBC staff and OLLS staff to work with the Department and institutions on content.  

 Staff hopes that, given sufficient time for review and consideration, the Department and the 
institutions will be sufficiently comfortable with a draft that the General Assembly will be able to 
move forward.  

 Staff believes that it is difficult for the General Assembly to understand the programs it is funding 
or to determine when or how to modify those programs when statute and practice differ 
substantially. OLLS staff likewise note that they are more likely to make changes with unintended 
consequences when statute is so murky.  

 
GENERAL BACKGROUND ON FINANCIAL AID PRACTICE: As the financial aid system is currently 
operated: 

 The General Assembly appropriates funds to several financial aid line items with broad titles: 
“Need Based Grants,” “Merit Based Grants,” and “Work Study” under the division heading 
“Colorado Commission on Higher Education Financial Aid.” Financial aid funding comprises 
close to 20 percent of all General Fund appropriations for higher education ($220.0 million), and 
most of this is allocated by the Commission. 

 Based on Long Bill appropriations, for FY 2019-20, the Commission allocated funds to 
institutions for need-based aid for undergraduate students, for graduate students, for work-study, 
and for merit based grants.  This includes allocations for students attending private institutions 
(both non-profit and for-profit). See the attachment for detail.  

 Through the 2000’s, the State established financial aid policy; however, based on changes included 
in S.B. 10-003 governing boards increased their authority over how they use state financial aid 
funds within their institution. 
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 For need-based aid (the vast majority of funds), the institutions largely follow federal guidelines 
for purposes of determining whether a student qualifies on the basis of need, i.e., whether the 
student has an “expected family contribution” that exceeds the institution’s “cost of attendance” 
based on completion of the Free Application for Federal Student Aid (FAFSA). However, because 
the institution, rather than the State, establishes their financial aid policy, they may distribute funds 
to middle income students with need and not focus solely on the lowest income students, if they 
so choose.  

 The Colorado Commission on Higher Education: (1) Determines the allocation of funds among 
public and private institutions, including the allocation of funds for financial aid for graduate 
programs. (2) Establishes guidelines for student budgets (i.e., assumptions for room and board 
and similar costs; institutions may deviate from these if supported by data) and other policies 
related to documentation and program management; (3) Collects information from the institutions 
on how they use the financial aid funds. This data is maintained in the Department’s financial aid 
database and used for various required reporting. (4) Establishes audit guidelines used by the 
Office of the State Auditor (OSA) to audit financial aid programs every two years.  

 
As reflected in the Department’s response, both the Department and the institutions seem 
reasonably satisfied with the current division of power, i.e., the Department divvies up the 
money among institutions. The institutions divvy up the funds among students who meet 
certain basic qualifications, e.g., they have “need” as defined under federal rules. The OSA 
audits to ensure basic compliance. JBC staff, too, is supportive of this basic structure. Staff simply 
does not believe it is adequately outlined in statute. Much of the existing statutory structure dates to 
the 1970s, and the changes adopted in S.B. 10-003, devolving power over financial aid policy to the 
institutions, did not include a comprehensive statutory re-write to clarify what policy powers were 
retained by CCHE or the General Assembly.  
 
EXAMPLES OF STATUTORY CLEAN-UP 
 
CONFLICTS/ALIGNMENT/DEFINITIONS:   
 

 Statutory provisions related to funding are primarily found in Section 23-3.3-101 et. seq. This is 
the portion of statute that the Department uses when explaining the statutory basis for most of 
its financial aid programs (Financial Aid Policy, Section VI). Article 3.3 includes virtually no 
content.  
 

Section 23-3.3-501, C.R.S. simply states: “The commission shall use a portion of any 
moneys remaining after meeting the requirements [of other parts] of this article to 
provide other programs of financial assistance based upon financial need, merit, talent, 
or other criteria established by the commission for students enrolled at institutions.”  

 
However, Section 23-3.3-102 (3) ALSO states that “each state institution shall 
administer a financial assistance program according to policies and procedures 
established by the governing board of the institution…”.  
 
This raises the question of whether the Commission has authority to establish any guidelines related to the 
funding it distributes to public higher education institutions.  
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The Department’s guidelines and policies indicate that state financial aid funding is 
only for students who are Colorado residents, but it is not clear whether it has the 
necessary statutory authority to limit the state funds it distributes in this way. Statute 
likewise includes no definition of Need Based Grant or Merit Based Grant, and the 
Department does not have clear authority to define these terms under current state 
statute.  
 

 The Department’s Financial Aid Official Guidelines refer to two need based assistance programs, 
the Colorado Student Grant and the Colorado Graduate Grant. These programs support financial 
aid for undergraduate students and graduate students at both public and private institutions, 
primarily based on need. The Department also allocates $5.0 million in state Merit Based Grant 
funds appropriated by the General Assembly.  

o The Department’s Financial Aid Policy specifies that the authority for the above programs 
is Section 23-3.3-501, authorizing the Commission to provide “other programs of financial 
assistance”.  

o There is more extensive statutory language at 23-3.5-101 et. seq. establishing the Colorado 
Student Incentive Grant Program, a need-based financial aid program limited to resident 
undergraduate students, and at Section 23-3.7-101 et. seq., establishing the Tuition 
Assistance Grant Program to provide financial assistance to students attending nonpublic 
institutions of higher education. However, the Department indicates that its financial aid 
programs do not rely on these statutory provisions. 

o Last year, the Department asked the General Assembly to authorize a new program in 
statute to provide emergency retention grants for students. When the General Assembly 
did not pass a related bill, the Department did not create the program. Arguably, the 
Commission could have created such a program under Section 23-3.3-501--but it would 
not then have had any authority over how the funds were used by the institutions.   

 

 Staff recognizes that, for need-based aid programs, the Department’s intent is largely to align with 
federal rules. However, the relationship between the federal and state programs is not outlined in 
statute, and in some cases state and federal policy do not align, e.g., with respect to audit schedules 
and, since last year, eligibility for some students who are not eligible for federal aid.  
 

ARCHAIC DESCRIPTION OF  FUNDING PROCESS: 
 
Section 23-3.3-102 (7), C.R.S., describes a process for requesting and approving financial aid that 
does not align with current practice. 
  

23-3.3-102 (7).  Each annual budget request submitted by the commission shall 
provide information on the proposed distribution of the moneys among the programs 
developed under this article.  Subsequent to final appropriation, the commission shall 
provide to the joint budget committee an allocation proposal specifically identifying 
the distributions among programs for the coming year.  Expenditures in any program 
shall not exceed the allocation for that program by more than ten percent of such 
allocation, and the total appropriation for all student aid programs shall not be 
exceeded. 
 

Under modern practice:   
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 The Commission submits a budget request for appropriations to certain line items—as opposed 
to a “proposed distribution of moneys among programs”.  

 It submits an annual report on financial aid actually distributed after a year has closed out.  It has 
also responded to staff questions about distribution of current-year funds, but staff is not aware 
of an “allocation proposal” submitted subsequent to final appropriation. 

 The Department appears to use this authority to transfer appropriations among certain financial 
aid line items up to a certain cap, but the “allocation” language differs from standard language. 
This transfer authority also does not incorporate transfers to/from COF private stipends, which 
are essentially financial aid, but does incorporate transfers to/from the Colorado Opportunity 
Scholarship Initiative program, which probably should not be included, since it does not operate 
under the authority of the Commission. 

 
POSSIBLY OBSOLETE SECTIONS: 
 
Sections 23-3.5-101 et. seq. and 23-3.7-101 et. seq. establish specific programs under statute, but 
the Department indicates it is not relying on these statutory provisions when distributing state-funded 
appropriations.  
 
Section 23-3.3-102 (3.5) requires institutions to adopt policies to ensure that any in state student 
enrolled in an approved preparation program to become a school principal may qualify for financial 
assistance. The Department does not know whether or how institutions have embedded this 
requirement in their financial aid policies. The provision may be obsolete.   
 
Section 23-3.3-701 concerns a Colorado Nursing Scholarship Program, which is not currently 
funded. The Department’s letter indicates that it does not wish to eliminate this, in the hope that the 
program might be refreshed or revisited by legislators in the future. If the Department hopes that the 
General Assembly will fund it in the future and legislators believe this is likely, this component could 
remain, though, in general, staff would only recommend this if members expect the program to be 
funded within the foreseeable future.  
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FY 2019-20 Commission Allocation of Financial Aid Funding 

(CCHE Agenda Item IV, June 6, 2019) 
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