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Authority, Purpose, Scope

This performance audit was conducted pursuant to Section2-3-103, C.R.S., which authorizesthe Office
of the State Auditor to conduct performance audits of dl departments, indtitutions, and agencies of Sate
government. The audit focused on the regulatory responsibilities, operations, and activities of the Board
of Medical Examiners and the Board of Nursing. A contractor, S§oberg Evashenk Consulting, LLC,
performed the audit work. To determine the effectiveness and efficiency of the two boards operations,
the auditors interviewed representatives from both boards, the Attorney Generd's Office, the Divison of
Regigrations Complaints and Investigations Section, and medical and nursing board staff from other
selected dates. Auditors aso assessed and tested the boards goals and objectives, key functions and
procedures, and results of activities in the areas of licensure, complaint resolution, enforcement, and
discipline. Theaudit work, performed from April to October 2001, was conducted according to generdly
accepted government auditing standards.

Better Case Management Tools and Process | mprovements Would Enhance
Medical and Nursing Board Activities

The Department of Regulatory Agencies mission isto serve the public through responsible regulation and
the vigorous and fair enforcement of Colorado law. Within the Divison of Regigrations, the Board of
Medica Examiners and the Board of Nursing seek to protect the public by effective licensure and
enforcement of the specified hedlthcare professional sunder the boards respectivejurisdictions. Generdly,
each board evauates applicants for medica or nursing licensure, grants licenses to qudified candidates,
investigates complaints againgt licensees and, as appropriate, metes out disciplinary actions and oversees
the resolution of cases.

Our review reveals that the Board of Medica Examiners and the Board of Nursing both congistently fulfill
the respective statutory responsi bilitiesbestowed upon them. Generally, wefound both boardsdemondirate
compliancewith lawsand regulaionsin their respectivelicensure, complaint and enforcement activitiesand
that they performthese functionstypicaly in atimely manner. Complaints and rel ated enforcement efforts
areaso handled consgtently and inthe public'sbest interest. We bdievethat thetwo boards could provide
enhanced services and operate more efficiently with an improved case management system and by
implementing some process milestones and performance measures.

For further information on thisreport, contact the Office of the State Auditor at (303) 866-2051.

-1-
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Mandate Self-Disclosur e as a Requirement for License Renewal

Both the Medicd Board and the Nursing Board require dl candidates seeking initial licensure to sdlf-
disclose any information relating to potentialy unacceptable conditions such as a crimina history or
substance abuseissues. Board staff review thisinformation to determineif the gpplicant has any issuesthat
could prohibit licensure under the practice act. Inaddition to the disclosuresprovided in theinitid licensure
packet, the Medica Practice Act aso requires licensees seeking renewd to complete another self-
disclosure questionnaire. Asaresult, every two years, physicians and physician assstants are required to
self-report any potentialy unacceptable information that could impact the application for renewal.
However, the Nurse Practice Act requires only initid agpplicants to sdf-disclose this type of
information—license renewals do not require suchdisclosures. Thus, the Nursing Board may continue to
renew the license for individuas who may develop crimind histories, substance abuse problems, or other
mattersthat would endanger their ability to maintain alicense under thepracticeact. We recommend that
the Nursing Board work with the Department to seek statutory changes that mandate renewal
applicantsto complete a self-disclosure form.

Self-Disclosur e Requirements Differ Between the Two Boards

I ssues came to our attention at the Nursing Board involving the requirement of lifetime background checks
for nurse aides. Oneissueinvolves lifetime background checks of nurse aide candidates. Under current
practices, nurse aide applicants obtain background checks using private contractors. These checks are
intended to identify any history of crimina activity throughout an gpplicant’s life and are based on names
and birth dates. However, some contracted background checksdo not adequatdly identify crimind history.
In fact, we found seven instances where nurse aide gpplicants self-reported crimina histories but the
forma background checks missed thisinformation. Our tests of these same seven candidates through the
Colorado Bureau of Investigation and the Judicial Department identified histories in four of the seven
ingtances. Thus, it gppears that the sdlf-reporting process is more effective in identifying potentialy
disqudifying matters than the forma contracted or state-performed background checks.

The Colorado Bureau of Investigation (Bureau) indicates that fingerprint checks through Colorado's
database are more accurate than background checks because this method eiminates the possibility of
improperly identifying records belonging to others having the same name and birth date. However,
according to the Nursing Board, even Bureau reviews have limitations, the Bureau' s database may not
includearrestsand convictionsin states other than Colorado and its search may not fully disclose conviction
information. The Bureau maintainstha the mog effective method in identifying crimind higtoriesisrunning
fingerprintsthrough national databases but this requires specific statutory authority to ensure confidentiadity
and to gain national access.
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The other issue we identified relates to Colorado's requirement for lifetime background checks of nurse
ade gpplicants—physgcians, physcian assgants, practica and registered nurses, and psychiatric
technicians are not required to submit such a report. Rather, these other nursing and healthcare
professionda gpplicants need only sef-report any crimind history on licensure gpplication forms or by
completing a questionnaire; the boards conduct follow-up research on those positive responses indicating
potentialy unacceptable conditions for licensure. We recommend that the process be improved by
requiring nurse aide candidates to obtain background checks through the Colorado Bureau of
Investigations. Further, the board should consider adopting fingerprint screenings if a higher
level of investigation is needed.

Improved Case Management Systems Would Benefit Both Boards

Our review of operations and activities revesled afew issues related to the complaint processes at both
the Medica Board and the Nursing Board. Specificaly, in our review of selected cases at both boards,
wefound instanceswhere certain documentsweredifficult tolocateinthefiles. Also, the case management
systems used by both boards are not away's up-to-date, as some of the caseswe selected for review from
the open status had actualy been closed and not reclassfied. We believe that the boards are completing
the gppropriate stepsand obtai ning the requisite evidence, but management control sand staff accountability
could be grengthened by ensuring that al complaint files are complete and board activities fully
documented. T her efor e, werecommend that theboar dsadopt procedur eand document checklists
to ensurethat all filesare complete and include all relevant documents.

The boardslack acomprehengve system to track and monitor complaint and enforcement activities. Staff
rely primarily on manua case files and an automated case management system with limited functiondity.
Therefore, we find that the boards would benefit from an improved case management system that would
alow managers to proactively make assessments of compliance with rules and regulations using target
dates, better monitor case progress, and dlocate resources using real-time management information.
Furthermore, by taking steps to mutudly establish budgets and timeframes with externd experts, the
Divison of Regigrations Complaints and Investigations Section, and the Attorney Generdl's Office, the
boards could more comprehensively monitor and track complaints through every aspect of the process.
While we recognize that the Divison's business process reengineering project envisions a divison-wide
case management system, it is essentia that the Division and each board remain vigilant to ensure that any
new system include the elements essentid to the respective boardsneeds. We recommend that, asthe
Divison's business process reengineering project proceeds, the boards ensure that the
appropriateactiontrigger s, milestones, and per formancemeasur esar eincor por ated intoany new
case management system.
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The Medical Board Needsto Better Enforce Probationary Requirements

Particular to the Medical Board's enforcement activities, we identified opportunities for improved
monitoring and oversight. In the areaof selecting practice monitors, we found that in two of our sampled
cases monitors were not in place when the licensee' s disciplinary probationary period began. Asaresult,
up to seven months of licensee activities early in the probation period were not monitored and the board
did not require that once monitorswerein place that they go back and review the practice period that was
missed. Moreover, while we found that the mgority of case files sampled included most of the required
monitoring reports, little evidence existsthat staff actudly reviewed them. Thus, the system hasaweskness
in an essentid oversight component intended to assure the licensee complies with the terms of probation
and that hisor her practicesare not endangering patients. We recommend that theboard not allow the
probationperiod to begin until an approved practicemonitor isin place. Moreover, theboard can
improve controls by requiring staff to initial and date monitoring reportsupon review.

Summary of Agency Responses

The agencies agreed with al of our recommendations. Their responses are located in the audit report.



RECOMMENDATION LOCATOR

Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.
1 20 The Department of Regulatory Agencies should seek Department of Agree 01/01/03
statutory changes to the Nurse Practice Act that would Regulatory
mandate the Nursing Board to design a questionnaire and Agencies
require all licensees seeking to renew their license to self-
disclose any potentially unacceptable information.
2 22 The Board of Nursing should improveitsbackground check ~ Board of Nursing Agree Upon Release of the
process for nurse aides by: Criminal History Task
a  Reguiring candidates to use the Colorado Bureau of Force Report
Investigation background check process.
b. Considering requiring checks using fingerprints if a
higher level of investigation is needed to ensure a more
accurate investigation.
3 30 Any case management system used or adopted should Division of Agree 6/30/03
include process checklists specific to each board's activities Registrations
to ensure documents are added to files, steps are completed,
and staff are accountable for their actions. Board of Medical Agree 01/01/02
Examiners
Board of Nursing Agree 01/01/02
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Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.
4 33 The Board of Medical Examiners and the Board of Nursing Division of Agree 06/30/03
need to work closely with the Division of Registrations and Registrations
follow the progress of the initiatives taken in response to the
reengineering project to ensure that any system developed Board of Medical Agree 06/30/03
within that project include placeholders for inserting all Examiners
relevant documents, such as complaint, 30-day letter, and
the licensee response so that the automated casefilesinclude  Board of Nursing Agree 06/30/03
appropriate documentation.
5 36 The Board of Medical Examiners and the Board of Nursing Board of Medica Agree 01/01/02
should: Examiners
a Review their respective complaint intake processes to
understand the cause of long time lags to send out the  Board of Nursing Agree 11/30/01
initiadl acknowledgments and licensee response letters
and initiate controls to assure the prompt completion of
these steps.
b. Establish performance goals for certain components of
the complaint process to ensure that the case moves
forward in atimely manner.
6 37 The Board of Medical Examiners and the Board of Nursing Division of Agree 6/30/03
should work closely with the Division of Registrations to Registrations
ensure that the new case management system includes
triggers to monitor key aspects of complaint resolution and Board of Medical Agree 06/30/03
discipline and to automate rote processes such as Examiners
automatically sending out standard correspondence and
notifications. Board of Nursing Agree 06/30/03
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Rec. Pag Recommendation Agency Agency | mplementation
No. e Summary Addressed Response Date
No.

7 39 Board of Medica Examiners and Board of Nursing staff Board of Medical Agree Ongoing
should take proactive measures to ensure that resolved cases Examiners
are properly reclassified. Moreover, the Board of Medical
Examiners and the Board of Nursing should ensurethat only ~ Board of Nursing Agree Ongoing
clean and accurate data are moved to the new system.

8 42 As each case is referred to the external experts, the Division Division of Agree 01/01/02
of Registrations Complaints and Investigations Section, or Registrations
the Attorney Genera's Office, the Board of Medica
Examiners and the Board of Nursing staff should initiate a ~ Board of Medical Agree 01/01/02
process to assign mutually agreed to "budgets' or estimated Examiners
timelines. The individual boards should set intermediate
milestones or checkpointsto prompt proactive check-in calls Board of Nursing Agree 01/01/02
to appropriate external groups. These timelines should be
incorporated into the case file. At predetermined points, Office of the Agree 01/01/02
staff should contact the respective entity and obtain a brief Attorney General
update of the case status. Any new case management
system should facilitate online updates, and staff should
adjust the time schedule as appropriate.

9 43 The Board of Medical Examiners and the Board of Nursing Board of Medical Agree 06/30/03
should ensure that the Division of Registrations Examiners
reengineering project considers communications and
information sharing needs between Division functional units,  Board of Nursing Agree 06/30/03

such as the Complaints and Investigations Section, and the
regulatory boards. Thismay entail a processto grant access
or share case information in the instances where work is
being conducted by more than one of the entities within the
Division.
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Rec. Pag Recommendation Agency Agency I mplementation
No. e Summary Addressed Response Date
No.
10 46 To ensure that the Office of the Attorney Genera continues Board of Nursing Agree 01/01/02
to obtain the appropriate and timely disciplinary outcome on
behdf of the Board of Nursing for all referred cases, both Office of the Agree 01/01/02
the Board of Nursing and the Office of the Attorney Genera Attorney Generd
should closely monitor the volume and resolution process of
referred cases. Further, both entities need to ensure frequent
communication of al issues that may affect the timely
resolution of enforcement actions.
11 51 The Board of Medical Examiners needs to improve controls Board of Medica Agree 11/01/01
over receiving and reviewing treatment monitoring reports Examiners
by requiring staff to ensure their receipt and to initial and
date reports upon review.
12 53 To ensure the protection of patients, the Board of Medical Board of Medical Agree 10/01/01
Examiners should not alow physicians to continue to Examiners

practice until the licensee has obtained an approved practice
monitor. In addition, the probation period should not begin
until the approved practice monitor has been obtained.



Overview

With a budget of over $17 million annudly, the Colorado Department of Regulatory
Agencies(Department) isrespons blefor 28 boardsand licensing programs created by the
Colorado L egidaturewith theintent to ensure the competency of licenseesand thus protect
the public. Through the regulation of over 230,000 licenseesin more than 30 professons
and occupdtions, the boards and licensing programs within the Department share the
folowing st of gods. to identify and license qudlified practitioners, to conduct
investigations and ingpections to ensure compliance with generaly accepted standards of
practice, conduct or safety; to restrict or revoke licenses when generally accepted
gandards are not met; to communicate effectively to inform, educate, verify, and advise;
and, to adminigter regulatory programs efficiently.

The Board of Medical Examiners Licenses
Physicians and Physician Assistants

The Board of Medical Examiners (Medica Board) regulates the practice of medicine of
more than 14,000 physicians and physician assstants as of June 30, 2001. The Medical
Board isauthorized by and itsresponsbilities and practices are delineated primarily under
the Medical Practice Act, Section 12-36-101 C.R.S. The origina 9-member state
Medica Board, established under the Medical Examiners Act passed by the Colorado
Generd Assembly in 1881, set educational standards by developing a state medical
examination and enforced these standards for nearly 100 years. Under exidting law, the
Medicd Board no longer develops and conducts licensure examinations for physicians,
rather like many professons, it relies on national examination processes.

The modern Medica Board focuses its attention on evauating and granting licensure to
practice medicine to qualified candidates, and when necessary and appropriate, issues
discipline of varying degreesto physiciansviolating provisonsof theMedica Practice Act.
Moreover, the 13-person Medical Board through its oversight and efforts of its 11 staff
members, assures that physicians on probation remain competent to safely practice
medicine, providesinformationto the public regarding the status of physicians licenses, and
regulates categories of non-physician practitioners, specificdly, licensed physician
assigtants.

State law and board regulations promulgate rigorous standards for practicing medicinein
Colorado. Licensure candidates must provide a variety of documentary evidence to
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support digibility daims, including graduation from an gpproved medica school, specified
postgraduate training, and passing one of the specified nationd examinations. The board
dipulates dightly different and additiona requirements for individuas gradueting from
medical schools outside of the United States or Canada. For al candidates, digibility for
licensure includes more than educetion, experience, examination and paying the fee; they
mug dso "sdf-report” on a variety of issues including crimind history, drug or dcohal
abuse, and mentd or behaviora issues.

Colorado dso licenses physician assstants (PAs). PAsmay undertake specified activities
"which condtitute the practice of medicing’ including the prescribing of controlled
substances. Physician assistants must work under the " persona and responsible direction
and supervison' of aphyscian. Physcianshave variousrespongbilities over the activities
of PAsincluding reviewing the chart of every patient seen within seven working days.

To atain PA cetification individuas must be 21 years of age, successfully complete a
board approved educationd program for physician assgtants, and pass a nationd
certification examination or other board-approved examination. While application
questions and requirements are not as rigorous or comprehensve asthoseincludedinthe
physician application packet, nonethel ess, PAs must also provide specific datarelated to
past activities such as investigations or disciplinary actions taken againg them, aswell as
disclosng any violations of law. In addition, gpplicants must explain any behavior or
mental or physical condition that could impact the their competency or ahility to practice
medicine safely, and disclose any issues related to excessive use of controlled substances
or dcohal.

For the Fiscal Y ear 2001, the Medica Board was alocated gpproximately $1.77 million
for its operations and support, which is completely funded through licensing fees. Medica
Board revenues for the samefiscd year were estimated a $1.95 million. Organized into
areas of compliance, adminigration, licensing, and complaints, the staff implements the
directions of the board. Functiondly, the Medicd Board staff reviews licensure
gpplications and renewals; takes complaints from the public, hospitals, peer doctors, lega
actions, and others, manages the activities required to complete investigations, and
provides recommendations and support to board members. It conductsits complaint and
enforcement activities in conjunction with externd medicd experts, the Divison's
Complaints and Investigations Section, and the Attorney Generd's Office.
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The Nursing Board Regulates Nur ses, Nurse Aides
and Psychiatric Technicians

Regulating the practice of over 76,000 licensees in four categories during Fiscal Year
2001, the Board of Nursing (Nursing Board) is responsible for protecting the hedth and
safety of the public. I1ts 18.5 full-time equivaent staff provide the support to oversee the
licensure, enforcement and discipline of registered nurses, licensed practica nurses,
certified nurse aides, and licensed psychiatric technicians. Moreover, the Nursing Board
is responsible for the ingpection of 30 nursing education programs and 200 nurse aide
programs. For theFisca Y ear 2001, itsbudget was over $2.8 million, whichiscompletely
funded through licensaing fees. Revenuesfor the same year were estimated at $3.2 million.
Both the Nursing Board and the Medicad Board base their fees on anticipated expenses,
when revenues exceed actua expenses, the excess revenues remain with the boards and
are conddered in setting rates for the following year.

Originatingin 1905 asthe State Board of Nurse Examiners, it was established to examine,
license and revoke licenses of registered nursesor "RNS'. In the late 1950s the origina
statute was repealed and reenacted giving the board additiona powers and expanding the
board membership from five to nine.  The new datute adopted the definition of
professond nursing promulgated by the American Nurses Association and empowered
the board to accredit and gpprove the course of study of the professiona nursing education
programsinthe ate. In 1973, the code was again amended and expanded nursing scope
of practice to include diagnosis and other aress.

The core of the current Nurse Practice Act was enacted in 1980 and replaced the
registered nurse statute and the licensed practica nurse statute. Revising the scope of
practice for both groups, the act defined the professon in broad terms to alow
independent nursing and delegated medica functions. While the 1980 law specified that
the board list nurses meeting qudifications asadvanced practice nurses, it wasn't until 1994
that the board was required to devel op aregistry andtitlefor these advanced practitioners.

The Nursing Board regulates practical nurses, registered nurses, nurse aides, and
psychiatric techniciansin Colorado. State law and board regul ations define the scope of
practicefor each of these groups. The board definesthe scope of practice of professional
nursing for RNs as including "the performance of both independent nursing functions and
delegated medica functions' and consders registered nurses to be independent
practitioners, including individuas listed on the advanced practice registry. Further, it
dates two factors limit the independent scope of nursing practice: 1) the task or practice
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must bewithin thefield of nursing; and 2) the RN must possess the speciaized knowledge,
judgment, and skill required to completethetask or job undertaken. RNsare not required
to practice under physician oversight.

Unlike RNs, practical nurses, dso known astrained practica nurses, licensed vocationa

nurses, or licensed practical nurses (LPNs), must perform under the supervision of a
dentist, physician, podiatrist, or RN, licensed by the sate. The law characterizes their

responsbilitiesas™caring for theill, injured, or infirm, in teaching and promoting preventive
health measures, in acting to safeguard life and hedlth, or in administering trestments and

medications prescribed by alegally authorized dentist, podiatrist, physician or physician
assigant implementing amedica plan.” To belicensed in Colorado, RNsand LPNs must

meet educationd requirementsspecifictotherespective practiceand successfully complete
the related national examinations with passing scores.

Nurse aides adso work under the supervision of other licensed hedthcare professonds.
Regulations require Certified Nurse Aide candidates to complete either a nurse aide
training program or five semester credits of nursing fundamentals and to successfully pass
a state-gpproved and administered standardized competency examinaion. Nursing and
psychiatric technician sudents meeting specific course-work and credit-hour requirements
are digible to take the certified nurse aide examination as are Licensed Psychiatric
Technicians

Colorado is one of four dtates tha licenses psychiatric technicians and licenses are
awarded in two specidty areas. care of the developmentadly disabled, and care of the
mentdly ill. Statelaw definesthe practiceasperforming “interpersona and technical skills,”
including the administering of salected trestments and sel ected medications prescribed by
alicensad physicians or dentigts, caring for, observing, and recognizing the symptoms and
reactions of amentaly ill patient or devedlopmentdly dissbled individud. To obtain the
Licensed Psychiatric Technician "LPT" credentid, individuas must complete a date
goproved training program and successfully pass the state administered examination.
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Licensing of Physicians and Nurses
Chapter 1

TheBoards Licensing Activities Comply
With Laws and Regulations

State law provides for the Medical Board and the Nursing Board to license and certify
specified hedthcare professionds. Both boardsawardinitia licensesand certificationsand
conduct renewal processes asrequired under regulaion. While satelawsand regulaions
delineatethe varied scope of practicefor each of the categoriesof licensure, the processes
followed by the two boards are quite smilar. Inreviewing these processes, we find that
the licenang activities of both the Medical Board and the Nursing Board comply with the
respective rules and regulations over those functions. Our tests of a cross-section of
license gpplicationsand renewa sfrom both boards show that the gpplicants reviewed met
the digibility requirements, filescontained therequired documentsvalidating licensure, each
applicationwas approved or denied within an appropriate time period, and licenses were
conferred only to qudified gpplicants.

Figurel

Total Active Medical and Nursing Licenses
Fiscal Years 1997 through 2000
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Ovedl, the number of individuds holding active medica and nursing licensesin Colorado
has grown moderately, about 5 percent, over the past four years with virtualy no growth
during the past year. Both the Medical and the Nursing Boards expect these trends to
continue. They project that the numbers of licensees at bothboardswill remain rdaively
flat for the Fiscal Y ears 2001 and 2002. Colorado’slicensing patterns seemto track with
generd nursng trends nationaly—during asimilar period the number of registered nurses
and nurse aides nationwide increased a adightly lower rate, about 3.7 percent with a0.9
percent growth between 1998 and 1999. Within the various nursing licensing groups, the
numbers tended to fluctuate year to year.

Figure 2

Medical and Nursing Boards
Annual Initial Licensure
Fiscal Years 1997 through 2000
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Intotd, the Medicd Board initidly licensed 897 doctors and physician assstantsin Fisca
Y ear 2000. TheNursing Boardinitially licensed 4,089 registered nurses, licensed practical
nurses, and psychiatric technicians, and certified 2,180 nurse aides during Fisca Year
2000.

The Nursing Board typically combineslicenang activity and statisticsfor registered nurses,
licensed practical nurses, and psychiatrictechnicians. From 1997 through 2000, registered
nurses comprised around 80 percent of thetota, with licensed practica nursesmaking up
goproximately 18 percent and psychiatric technicians the remaining 2 percent of thetotd.
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State law and regulations specify the digibility requirements for each group of hedthcare
professonds regulated by each board. The education, experience, and examination
requirementsvary significantly to appropriately encompassand match the scopeof practice
of each group of licensees.

Processes for initid licensure by both boards have many amilarities. All gpplicants must
provide the appropriate fee. In addition, candidates submit licensure gpplications directly
to the appropriate board—packetsinclude avariety of datafrom verification of education
to disclosures related to crimina histories and substance abuse. Whereas the Medica
Board obtains much of this information through a series of forms, the Nursing Board uses
a questionnaire. A variety of information such as crimind higtory, substance or acohol
abuse issues or other potentialy unacceptable conditions is obtained through these
processes. Thus, a"yes' response to certain questions may indicate a potentid inhibitor
tolicensure. Board aff conduct follow-up inquiries on salf-reported information that may
limit or prohibit licensure. While our review found both boards consistently follow-up on
"yes' answersprovided onthesd f-reporting questionnaire, neither have processestoverify
"no" responses to these questions.

Renewd processes at both boards aso require gaff to undertake smilar activities.
Licensees send renewa s to the boards' agent bank in a lock-box. The Nursing Board,
however, will also accept renewas sent directly to the board or delivered to the board's
officesby thelicensee. Theagent bank recordsand depositsthelicenseefee and forwards
the agpplication packet to the appropriate board. Upon receipt of the initid and renewa
packets, board staff review the forms and related documents for completeness and to
asess the adequacy of the information provided.

Both boards track their respective rates for gpproving and denying initid licenses.
Licensure may be denied for avariety of reasons such as crimind activities, unacceptable
behavioral matters, and poor practice records in other states. While each group of
licensees vary, at the Nursing Board the denid rate for registered and practical nurses
remains below one-haf of one percent. Nurseaides denid rateis higher, but as Table 1
indicates, has gone down steadily over the past four years.
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Table1:

Board of Nursing - Denial of Licenses
Fiscal Year 1997 through 2000

License Type 1997 1998 1999 2000
LPN 0.09% 0.09% 0.11% 0.15%
RN 0.33% 0.13% 0.22% 0.29%
Nurse Aide 4.07% 2.67% 2.19% 1.88%

We were unableto obtain nationd satisticsfor nuraing denia rates—most datamaintained
nationdly relates to examination passing rates, which isnot comparableto licensurerates.
Therefore, we cannot conclude on the reasonability of the Nursing Board's rate of
licensure denid.

The Medicd Board aso tracks its rate of denias for physicians and physcian assgants.
Over the past four years the denial rates have ranged between 1.27 percent to 2.23
percent. Similar to the Situation we found for nurses, we were unable to obtain nationa
denia rates for doctors nor can we determine the reasonableness of Colorado’ s rates.

The timing for license renewd varies depending upon the practice areas. Currently the
renewal periods are staggered between odd and even years and occur at different times
during these years. Licenses “expire€’ on the renewd date, but board policy provides a
two-month grace period. Renewal applications must be submitted prior to the expiration
date and during this period the boards process and renew the licenses. Thefollowing two
tablesdetail the expiration datesfor licenses overseen by theMedical and Nursing Boards.

Table 2

Board of Medical Examiners
License Renewal Schedule

Type Licensure Period Expiration Date Year

Physician 24 months maximum | May 31 Odd

Physcian Assdant 24 months maximum | January 31 Even
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Table3:

Board of Nursing
License Renewal Schedule

Type Licensure Period | Expiration Date Y ear
Registered Nurse | 24 months maximum | September 30 Even & Odd*
Practical Nurse 24 months maximum June 30 Even
, 24 months maximum
Nurse Aide 2 January 31 Even
Psychiatric
Technician 24 months maximum March 31 Odd
1 Half the Registered Nurses are licensed in even years and the other half in odd
years.

2 Prior to January 2000, Nurse Aide certificates were renewed annudly; new policy
requiring biennia began January 31, 2000.

Although the “same-day” renewd process for hdf if not dl those in each practice group
creates significant workload peaks at both boards, the processes followed appear to
auffidently handle these spikes. Our review did not discover issues such as late-
processing, backlogs, or Sgnificant overtime by staff at either entity. Althoughthe Medica
Board has renewads for physcians and physcian assstants staged in opposite years, the
bulk of the renewas occur in odd numbered years—nearly 14 times greater volume than
in even years—when physician licenses expire. We found the board st&ff plan for this
workload spike and reallocate the resources within thelicensing unit and obtain assstance
from adminidtrative staff to meet its performance measures. Of the renewds that we
sampled, dl gpplicationsfiled by the specified due date were appropriately processed in
atimdy manner.

The Nursing Board isresponsiblefor licensng morethan 76,000 individuas. Until arecent
changeinrules, nurseaides certificates were renewed annudly. Current regulations now
dlow a biennia renewa for nurse aides, comparable to the other groups of hedthcare
professonas. In the “even” years when these licenses expire, the board’'s renewal
workload virtudly doubles. However, under the prior annud renewd cycle the board’'s
processes sufficiently met this workload chalenge and the new rules actudly should
provide areduction in board effortsin the long run since nurse aides will renew every two
years rather than every year. Moreover, it gppears that the staggering of the four
categories of licenang and certification throughout the year dlows the board staff to
aufficently plan and reall ocate resources asthe peek periodsarise. Wefound al renewals
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reviewed were gppropriately processed well within the 60-day grace period dlotted for
renewals.

Figure3

Medical and Nursing Board
License Renewal Volume
Fiscal Years 1997 through 2000

@ Nurse Aides
mRN,LPN, LPT
OPA/Physician

1996-97 1997-98 1998-99 1999-00

Notes: In January 2000, the Nursing Board changed the renewal of nurse aides from
annual to biennial. Thusno renewalswill occur inthe 2000-01 fiscal year. Physicianand
physician assistant renewals occur in alternating years—physicians in May of odd
years, physician assistantsin January of even years.

Neither board expects the volume of initid or renewd of licenses to materiadly increase
over the next few years. Assuch, rules and regulations remaining congtant, both find that
current resourcealocation should be sufficient to meet the near-future workl oad demands.

Our review of licensng activities at both boards revealed no exceptions—all gpplication
and renewd files examined included required documentation and reflected staff review.
For those applicant files where “yes’ answers to questions could deem the candidate
indigible or unacceptable for licensure, we reviewed the files in depth and found saff at
both boards handled these cases consistently, and where appropriate, issued formal
complaints initiating the investigation process.
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Self-Disclosure Requirementsfor
Licensure Renewal Differ Between the
Two Boards

Both the Medicd Board and the Nursng Board require dl candidates seeking initia
licensure to sdf disclose any information relating to potentidly unacceptable conditions
such asacrimind history or substance abuse issues. Board gaff review this information
to determine if the applicant has any issuesthat could prohibit licensure under the practice
act. Board gaff conduct initid inquiries to follow-up on “yes’ answers provided by
goplicants that may limit or prohibit licensure. This process involves such activities as
interviewing the candidate, obtaining and reviewing legal documentation related to acrime
or infraction (such as “driving under theinfluence’), and researching issuesrelated to prior
disciplinary actions or a treatment program. At the Medical Board, in many instances
whereindividudstruthfully disclose conditions or Stuations potentialy unacceptable under
the practice act, the board staff preparea”complaint” againgt thoseindividuas. In severe
instances, the board may deny the application outright. Upon filing the forma complaint,
the application then enters the complaint and enforcement processfor resolution. Nursing
Board gpplication questionnaire disclosuresindi cating unacceptabl e conditions most likely
will result in denying licensure.

In addition to the disclosures provided in theinitid licensure packet, the Medica Practice
Act dso requires licensees seeking renewd to complete another sdf-disclosure
questionnaire. As a result, every two years, physicians and physician assistants are
required to self-report any potentialy unacceptable matter that couldimpact theapplication
for renewd. Thetruthful disclosure of thisinformation givesthe Medica Board an update
about these licensees and the opportunity to investigate those licensees who may have
violated the provisons of the practice act. However, the Nursing Board rulesrequire only
initid gpplicantsto self-disclose thistype of information —Iicense renewas do not require
such disclosures. As aresult, the Nursing Board may continue to renew the license for
licensees who may develop crimind histories, substance abuse issues or other issues that
would endanger their ability to maintain alicense under the practice act.

Nursng Board representatives indicated that the main reason for the lack of a sdf-
disclosure questionnaire for those licensees seeking renewa isthe workload that would be
generated from such salf-disclosure. According to arepresentative of theboard, theboard
receives approximately 52,000 applications for license renewas and it does not have the
necessary saff to investigate dl the potentid "yes' answers on a sdf-disclosure form.
However, the representative aso conceded that the board does not have any way of
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determining if arenewa applicant has developed anissue that would inhibit their ability to
maintain alicense other than if acomplaint isfiled againg thelicensee. Thisendangersthe
public safety by alowing licensees who may no longer meet the requirements of the
practice act to obtain arenewd. The Nursing Board should seek legidative approvd to
develop procedures smilar to those included in the Medicd Practice Act that require
renewd gpplicants to complete a sdlf-disclosure form.

Recommendation No. 1:

The Department of Regulatory Agencies should seek statutory changes to the Nurse
Practice Act that would mandate the Nursing Board to design aquestionnaire and require
al licensees seeking to renew their license to salf-disclose any potentialy unacceptable
informetion.

Department of Regulatory Agencies Response:
Agree. The Department of Regulatory Agencies will seek a datutory change to

the Nurse Practice Act to require the Board of Nursing to develop a sdf-
disclosure questionnaire to mail with license renewa notices.

TheNursing Board Can Improvethe
Effectiveness of Nurse Aide Background
Checks

Ineach of the four groups licensed or certified by the Nursing Board, applicants must pay
afee, pass a uniform examination, and submit an application to the board. However, to
become a Certified Nurse Aide the gpplicant must also obtain a lifetime background
check. Thesechecksareintended to identify any history of crimina activity throughout an
aoplicant’ slife and are based on names and birth dates. None of the other licensesissued
by the Medicd or Nursng Boards require such a background report. A nurse aide
applicant’ s background check may be completed by any private contractor approved by
the Nurang Board. To gain board gpprova, the contractor must submit an application and
meet board criteria and be re-approved every two years. Once an agency has obtained
gpprova, the Nursing Board provides specific procedures to be performed in conducting
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an acceptable lifetime background check. The board aso stipulates the requirements of
the find report submitted on behdf of the gpplicant.

Nurse aidesand al other gpplicants for other initid nursing licenses must submit specified
information or a completed questionnaire to the board “sdlf-reporting” any prior crimina
higory. These questionnaires cover avariety of issuesranging from felony, misdemeanor,
and petty offenses to chemical dependency and psychologica disorders.

A nurseadedisclosing prior crimind offenses, or if oneis discovered through the lifetime
background check, isnotimmediately disqudified. Specificaly Section24-5-101, CR.S.
providesthat aprior felony may not exclude anindividua from certification—it ishowever,
consdered as an indicator of mora standing and, thus, can preclude the applicant from
certification. If the board believesthat the applicant isof good mora character, regardiess
of a prior offense, provided that they meet dl other provisons, the applicant can be
approved for certification.

While performing our review, we discovered seven instances where nurse aide gpplicants
self-reported prior criminal offenses but the background checks did not identify these
crimes. Severd of these offensesinvolved indiscretionsor circumstances such asdomestic
violence and driving under the influence (DUI) that may preclude the gpplicant from
licensure. None of these seven individuas were approved by the Nursing Board to
practicein Colorado. Whileit isunclear why the private contractorsdid not identify these
crimind activities, the Colorado Bureau of I nvestigation (Bureau) did indicatethat searches
might be complicated due to “gtolen” identities or when individuas share namesand birth
dates. Further, we were told that dthough private contractors can obtain statewide law
enforcement data from the Bureau they would need to pay $10 to obtain this service.

In the seven cases we reviewed, the gpplicants informed the Nursing Board of their
crimind history so the board had appropriate data to determine the acceptability of the
candidates for certification. However, if the applicants had not honestly reported, the
Nursing Board would have most likely issued them a certificate.

To determinewhether the crimina historieswould bedisclosed if background checkswere
conducted by the Colorado Bureau of Investigation, we submitted these same seven
gpplicantstothemfor review. TheBureau' sreview identified two candidateswithfelonies,
and two others with items on their histories dassfied as“not releasable’ or activity thet is
likely to be seded by acourt. Theother threeindividuasdisclosing acrimind history were
not identified through the Bureau' s search.
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While it gppears that under the current system in Colorado, saf-reporting for nurse aides
is more accurate than the contractor-produced lifetime background checks, the Nursing
Board ill runstherisk that candidateswill not honestly disclose crimina histories. A more
effective dternative, according to the Colorado Bureau of Investigation, isfingerprint cards
for gpplicants that allow searches of statewide databases. However, according to the
Nursng Board, even Bureau reviews have limitations; the Bureau' s database may not
include arrests and convictions in Sates other than Colorado. The Bureau maintains that
the mogt effective method in identifying crimind higtories is running fingerprints through
nationa databases. To accessnationa fingerprint databases, the State would need to pass
adtatute requiring the search and the statute must include appropriate provisonsto protect
privacy and retain the confidentidity of the information.

Other States Conduct Background Checks
for Nurses and Physicians

We contacted other nursaing and medica boards to determine whether background or
fingerprint checks are required for licensure. We found that three of the four nursing
boards contacted in other states require background checksof al nursing applicants. Only
one does not require background checks for its nurses; the three other states require
background checks for al categories of nurses licensed. Further, in these three Sates,
background checks are conducted by state entities: either the State Department of Public
Safety, the State Bureau of Investigations, or in-house. Also, one State runs fingerprint
cards for al licensees againg various databases that provide the board with any out of
date crimind history. On the other hand, we found that for the five states we contacted
regarding physician licensure, only onerequired background checks. The Crimind History
Task Force convened in accordance with recent legidation, is reviewing the issue of
crimind background checks in the statewide context of public safety policy. TheNursing
Board should ensure that issues related to individuas under its regulatory jurisdiction are
included inthe ddliberations of thetask force. Nevertheless, Colorado should improvethe
process for currently required background checks for nurse aide applicants.

Recommendation No. 2:
The Board of Nursing should improve its background check process for nurse aides by:

a.  Requiring candidates to use the Colorado Bureau of Investigation background
check process.
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b. Congdering requiring checks using fingerprints if a higher levd of invedtigaion is
needed to ensure a more accurate investigation.

Board of Nursing Response:

Agree. The Board of Nursing believesthat crimina background checks enhance
public protection. Webdlievethe existing system used to conduct crimina history
can be improved. Section 12-38-108(1)(k)(VI1)(1) & 12-38.1-104 C.R.S,,
requiresthat criminal background checksincludeinformation on convictions. State
Board of Nurang rulesand regulationsrequire lifetime crimina conviction histories
and an out-of-gtate criminal background search in each state/county where the
gpplicant resided outside of Colorado asindicated by thedata, using al namesand
diases of the nurse aide. CBI information pertains to arrests and convictions in
Colorado only. The Board iscommitted to improving the accuracy and efficiency
of the process, including requiring fingerprints. The Board will work closdy with
and congder the recommendations of the state’ s Crimind History Task Force.
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Complaint Investigation Procedures
Chapter 2

| mproved Case M anagement Systems
Would Benefit Both Boards Enforcement
Activities

Performing under smilar provisons of law and regulation to protect the public from unsafe
medica practices, the Medicd Board and the Nursing Board operate complaint and
enforcement functions. Our review of these activities reveds that overdl the boards
appropriately and diligently conduct the various activities involved with receiving
complaints; establishing case files, developing evidence, and taking appropriate action.
However, we believethat animproved case management system would enable the boards
to conduct these processes more efficiently and effectively.

Both boards receive complaints related to activities of their respective licensees. As
regulators, the boards must review the complaints within their jurisdiction and bring each
to resolution. Over the past 10 years the boards have received thousands of complaints
and meted out hundreds of disciplinary actions. Specificdly, snce 1992, the Medica
Board hasreceived 7,759 complaints, or an average of 776 per year, withinitsjurisdiction
and has taken 898 disciplinary actions. Since 1992, the Board of Nursing has received
atotal of 6,809 complaints, or an average of 680 per year. During that same period, the
Board took 3,726 actions (not including 144 Letters of Concern issued during Fiscal
Y ears 2000 and 2001). Asthe gatistics convey, not al complaints result in disciplinary
action—some complaintslogged do not congtituteapracticeact violation, arenot credible,
or lack sufficient evidence.

Disciplinary actionsfdl into categories at each board that correlate to the activities of the
individuasregulated. There are severa actions common to both boards:

» License Revocation—Theboard formaly takes action to revoke alicense and the
individud is prohibited from practicing in the Sate.

» Surrender of License — Smilar to revocation except the licensee voluntarily
surrenders (or inthe Nursing Board' sterm “relinquishes’) hisor her licensebefore
the board formaly takes action againgt them.
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* Suspension — The board moves to suspend the licensee from practicing for a
prescribed period of time or until completion of certain treatment or activity. The
boards may aso tie suspensions to probation periods.

* Probation — Discipline includes a probationary period during which the licensee
must comply with certain conditionsto continueto practice. Such conditions may
include, but are not limited to, practice monitoring by a board-approved peer or
by a supervisor, trestment monitoring by an approved licensee or entity, and
restrictions on practice.

» Letter of Admonition — These letters are board actions admonishing certain
behaviors. Admonitionsare public documentsand apermanent part of alicensee' s
file

Table 4 and Table 5 illudtrate the types and volume of actions taken by both boards.

Table4

Board of M edical Examiners complaints Received
and Actions Taken 1997 through 2001
1997 | 1998 | 1999 | 2000 | 2001

Tota Jurisdictiona Complaints Recelved 800 928 846 | 867 | 870

License Surrender/Retirement
Suspension with/without Probation
Probation/Practice Limitations!
Letter of Admonition
License Granted w/ Probation Limits
License Denied After Hearing?
Injunction/Stipulated Agreement? 1 1 0 3
Totd Actions 110 73
Source: Information provided by the Board of Medical Examiners.

Includes only those cases without suspension.
Formal actions taken against an unlicensed individual practicing medicine.

License awards or denials are typically not part of the enforcement process. License
denialsin the enforcement process most often relate to physicians seeking licensurein
Colorado after being licensed in another state or jurisdiction.
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Aspart of our audit work we requested that the Medical Board provide an explanation of
the downward trend in the number of disciplinary actions taken over the last five years.
A representative from the Medical Board indicated that severa factors may contribute to
the trend. The representative noted that the board is primarily a reactive body that is
dependent upon receiving complaints as opposed to seeking out violations. Consequently
the board believes that some of the decline may be attributable to the case mix for that
particular year and the fact that the board smply did not refer as many cases because
formd disciplinary action was not warranted by the facts of the case. Another factor may
be the fact that the Colorado Physician Insurance Company (COPIC) now provides
physcdans with legd defense for complaints filed with the Medicd Board. This has
sgnificartly increased the life of a disciplinary action filed againgt a physician and has
required the board'slegal staff to expend greater resourcesto resolve cases. The Medical
Board representative noted that despite thefact that casesaremoreaggressively defended,
the board's determination that a physician's conduct violated the practice act has been
condgtently upheld. Findly, the representative informed us that the Medica Board has
experienced increased turnover initslega staff which has dowed the resolution process.
In addition, the complexity of the cases continues to grow as healthcare and medical
practice evolves. The Medicd Board representative noted that the board continues to
work with the Attorney Generd's Office to overcome these obstacles and resolve cases
as expeditioudy as possible.

The Nursing Board exercises smilar disciplinary actions for registered nurses, practica
nurses and psychiatric technicians. It separately categorizes and tracks actions related to
nurse aides. In Table 5 we have combined the results for dl four groups of licensees.
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Tableb

Board of Nursing Complaints Received
and Actions Taken 1997-2001

1997 | 1998 | 1999 | 2000 | 2001
Total Jurisdictional Complaints Received 776 734 768 624 630
Actions:
Licensed Revoked/Relinquished 125 108 107 132 91
Board Ordered Summary Suspension* 7 12
Suspension 77 100 56 72 11
Probation 2 91 77 104 97 41
Letter of Admonition 103 75 74 75 416
L etter of Concern? 88 56
Other Actions 1 19 14 1 4
Total Actions 397 379 355 472 291
Dismissed 342 397 305 304 192

Source: Information provided by the Board of Nursing
1 Board of Summary Suspensions are summary suspensions that have been ordered by the board. However,
these may have been mediated and referred to the Office of the Attorney General. Viamediation, the final
outcomes of the 7 board ordered summary suspensionsin Fiscal Year 2000 are as follows: 1 agreement to
cease practice with a subsequent suspension; 4 relinquishments; 1 stipulated indefinite suspension with a
specific term of suspension; and 1 suspension. Via mediation, the final outcomes of the 12 summary
suspensionsin Fiscal Year 2001 are as follows: 2 revocations; 1 stayed revocation; 5 surrendered licenses;
2 suspensions; and 2 licensees were summarily suspended at the time of this data collection. This data was
not collected in this manner prior to Fiscal Year 2000.

Probation - Statutory authority does not exist for certified nurse aides. Figures for this action only include
registered nurses, practical nurses, and psychiatric technicians.

Letters of Concern - Statutory authority for this action began in July, 1999. Statutory authority does not

exist for this action against certified nurse aides. Figures for this action only include registered nurses,
practical nurses, and psychiatric technicians.

As Table 5 shows, the numbers of disciplinary actions taken by the Board of Nursing
decreased sgnificantly between Fisca Y ear 2000 and Fisca Year 2001. Nursing Board
representatives indicated that the board implemented two decision items between Fisca
Year 1999 and Fiscal Year 2001 to help diminate an existing backlog of cases at the
Attorney Generd's Office and to alow the Nursing Board to develop new programs such
as the Early Neutrd Intervention Program which can lead to the quicker resolution of
cases. At the same time, the board received statutory authority to issue a Letter of
Concern which is a confidentid natification outlining the board’'s concerns and aso
implemented the panel system which splits the Nursing Board into two panels each of
whichcan hear and decidedisciplinary actions. TheNursing Board representativesbelieve
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that these variables impacted the board's data related to discipline. For example, the
addition of two FTE attorneys plus supporting staff at the Attorney Generd's Office for
1999 and 2000 lead to an increased number of actions as the existing backlog was
cleared. Findly, the Nurang Board representatives informed us that with dl the new
variablesimpacting the board during the last few years, it isdifficult to make any causeand
effect satements based on purely descriptive Satistics.

At both boards, the complaint process begins with the receipt of a written complaint.

Complaints are received from a variety of sources including patients, hedthcare
professionals, or insurance carriers. Thefirst determination made by board staff iswhether

or not the complaint is within its jurisdiction. For example, the complaint must be a
violation of the nurse or medicdl practice acts and must involve a Colorado licensee. If

daff determine that the complaint falls under the board’ s jurisdiction, a*“30-day letter” is

issued to the licensee. The licensee must respond to the 30-day letter by providing

informationdetailing theissues surrounding the complaint. Once staff receivetheresponse,

the complaint is taken before a pand congsting of haf of the respective board members.

At that time, the panel decides how to proceed. It may dismiss the action if it lacks
credible evidence of an infraction; send the case the Divison's Complaints and

Investigations (C& 1) Sectionfor genera investigation or to an outside consultant for expert

review; or take disciplinary action through the Attorney Generd’s Office or through the

board itsdf. If an investigation is undertaken, the investigating entity prepares a report

submitting the findings to the board. Based upon these results, the board decides whether

to pursue disciplinary action or to dismissthe case.

Documentation in Complaint Files Can
| mprove

Inreviewing the complaint processfor both the Medica Board and the Nursing Board, we
identified Six discrete attributesto test and assessthe adequacy and timeliness of complaint
processing. At each of the boards, we sdlected two samples of enforcement cases: one
sample from the cases classified as closed and a second sample from cases classified as
open. For each sdected case we examined the files and related documentation and
interviewed appropriate staff to fully understand the stepstaken in each case and to assess
the consistency of process and procedure. During our review we noted instances that do
not themselves condtitute exceptions to the rules, regulations, and processes, but if
remedied would contribute to astronger and more efficient and effective administration of
the repective enforcement activities.
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We sampled 51 cases from Medica Board files and 42 cases a the Nursing Board to
determine whether staff gppropriately complete all stepsin the complaint processes. We
ascertained whether files had documents reflecting the complaint, sending of the letter
requesting licensee response (“30-day |etter”), the response to the 30-day | etter, records
of referring cases to externd groups such asthe Divison's Complaints and Investigations
(C&1) Section and the Attorney Generd’s Office, and a record of the outcome of the
case, if appropriate.

Generdly, the case files a both boards included the appropriate evidence that relevant
rules and regulations were followed in processing the complaint. Further, board actions
suggest that cases are treated uniformly and with appropriate due process. However,
during our review we encountered some difficulty in locating certain documents in files.
This issue caused confusion in our review process.

While we beieve that both the Medica Board and the Nursing Board fulfill their
respective responghilitiesfor investigating and resolving complaints, maintaining complete
case filesisakey component in management controls and staff accountability. Therefore
we find that controls and accountability can be improved, whether files are manud or
electronic, by incorporating achecklist delinegting al the related actions, procedures, and
documents involved in resolving complaints. Staff should be required to log-in and date
al pertinent documents and other records gathered during the course of the complaint
review. Additiondly, checklists should include the date and contemporaneous notes
describing the various activities and contacts as they take place. Checklists would aso
dlow, a any point in time, management to query thefile to determine activities completed
and obtain an indication of the current status of any case.

Recommendation No. 3:

Any case management system used or adopted should include process checklists specific
to each board's activitiesto ensure documents are added to files, steps are completed, and
daff are accountable for their actions.

Division of Registrations Response:

Agree. The Divison'scurrent licenang system is outdated and does not havethe
capability to support anautomated checklist function. Asaresult, the saff for the
Board of Nursng and the Board of Medicd Examiners developed manual
checklistsfor various processes to ensure documents are added tofiles, stepsare
completed, and staff is accountable for their actions. In order to address the
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recommendation without delay, both Boards will review and revise their current
checkligts to help ensure that complete case files are maintained.

The Divison's long-term solution is replacement of the licenang sysem. The
Divison is dready in the process of purchasing a new licenang sysem. The
Request for Proposa (RFP) has been released and selection of a vendor will be
completed within the next few months. The Division recognizes the need for any
replacement licenang system to include an automated case management system
with the ability to process checklists specific to each Board' sactivities. The RFP
outlines the need for a robust system that fully supports the Divison's business
functions and ahigh priority hasbeen placed on system requirementsrelated to the
complant intake process. The Divisonisexpecting full implementation of the new
licenang system by June 2003.

Looking ahead to the future, the Business Process Reengineering (BPR) Project
proposed theideaof a“ paperlessoffice” whereby any documentsreceived by the
Divison would be scanned and imaged to the computer. The complaint intake
process would benefit greatly by thistechnology. The actud complaint casefiles
would be accessible on the computer rather than apaper file. Thiswouldincrease
the efficiency at which the Divison operates. It would diminate vauable time
goent handling paper and sharing paper files and decrease the likdlihood of
misplaced or lost documents. However, the necessary resources identified to
implement this technology were wel outsde of the funding the Divison received
to replace the licengng system.

Board of Medical Examiners Response:

Agree. The Board of Medica Examiners does employ checklists for many of its
disciplinary processesfor the reasons described in thisreport. A checklist will be
developed and implemented by year-end to replace the current complaint log to
improve the documentation of staff activities with respect to each complaint filed
and to ensure that al necessary documents are received and filed.

Board of Nursing Response:

Agree. Due to datutory changes effective July 1999, procedures for the
processing of cases changed. These processes necessarily resulted in changesin
the case filing system. Consequently, those who review case files compiled prior
to and after July 1, 1999 may experience confusion in locating documents.
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The Board of Nursing has unique checkligts for each of the multiple types of
complaints received. For example, the Board has checklists for abandonment
cases, diverson program cases, advanced practice cases, and no violation cases,
as well as sandardized checkligts for routine 30-day letters and referrals to the
Complaints and Investigations Section (C&I) or Attorney Genera’s Office
(AGO). Staff log and date pertinent documentsand other records gathered during
the course of the complaint review using severa case-type specific checkligts.
However, the checklists do not clearly delineste when aresponse from alicensee
isnot received. TheBoard will review existing checkliststo ascertain whether they
can be enhanced. The Board has an established Records Management Team
devoted to continuoudy evauating and improving case records.

Reengineering Project Recommends
Business Process Changes

Severd years ago, the Divison of Regidrations (Division) identified the need to replaceits
exiging automated licenang system, ARMS. After conducting a study in 1999 to
determine thefeasibility of replacing the system, the Division decided that before procuring
anew sygem it should firgt review its existing business processes divison-wide—thus in
early 2001, it procured a vendor to conduct a business process reengineering of the
Divison'sactivities. Thismulti-step project included objectivesto achieve efficienciesand
improvementsin the Divison’ sbusiness performance, determine best practicesthat can be
gpplied to other Department of Regulatory Agencies activities, develop stepsto achieve
Colorado’s“e-Government” vison, and identify a“ robust automated solution” to support
the Division's business practices. This project will impact al regulatory boards at the
Department of Regulatory Agenciesincluding the Medica and Nursing Boardssincethey
use the Divison's automated licensing and case tracking system.

During the over six month project, the contactor produced anumber of reports addressing
aressincduding “As|s’ business practices, preparing a“To Be” business model, outlining
enabling technology, and providing comments and recommendations for “seeing it
through.” The reengineering project recommends sweeping changes to the way the
Divison and the individua boards conduct business. It's “new business model”
recommends standardizing and consolidating many activitiesacrossthemany boardswithin
the Division. Inaddition, the contractor delineatesthe dementsof a“ replacement licensing
system.”
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It isunclear at this point the ramifications of the reengineering project to the Sructure and
operations of the Nursing Board and the Medical Board. However, looking to thefuture,
it isimportant thet the boards ensure that any new system consolidates the boards case
records and activitiesinto oneintegrated case management system. The system should be
designed not only to improve staff and process accountability, but should include the
various dements needed to generate vauable management information for administering
the programs, dlocating resources, and fulfilling the boards misson and fiduciary
responghilities to resdents.

Recommendation No. 4:

The Board of Medica Examinersand the Board of Nursing need to work closdly with the
Divisgon of Regigrations and follow the progress of theinitiatives taken in responseto the
reengineering project to ensure that any system developed within that project include
placeholdersfor insarting dl relevant documents, such asthe complaint, 30-day letter, and
the licensee response so that the automated case filesinclude appropriate documentation.

Division of Registrations Response:

Agree. Inorder to assg with further development and implementation of theBPR
Project recommendations, the Divison initiated a Change Management Team that
will develop and recommend a plan for trangtioning the Divison from the current
businessmodd to anew businessmode and overseeimplementation of approved
changes. The Change Management Teamisworking very closdy with dl boards
and programs within the Divison, including the Board of Nursng and the Board
of Medicd Examiners. In addition, there is strong integration between the Team
and sdection and implementation of the replacement licensing system.

The RFP for the replacement licensng system specifies that the vendor must
complete Joint A pplication Development (JAD) sessonswith Divisongtaff. These
sessions are intended to ensure that the replacement licenaing system will provide
automated support for each board's and program’s unique business rules and
requirements. Thiswouldinclude placeholdersfor insertingdl relevant documents.

Board of Medical Examiner s Response:

Agree with Division of Regidtrations response.
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Board of Nursing Response:

Agree. The Board of Nursing is committed to working closdy with the Divison
of Regidrationsto ensure that any system developed will include placeholdersfor
insating al relevant documents so that the automated case files include
appropriate documentation. Board of Nursing saff is actively involved in the
selection of the replacement licensing system

Complaint Processes L ack Performance
M easur es

Our tegting of complaints at each board aso included assessing the timeliness of the
complant processing from receipt to resolution. Our testing of filesat both boardsreveas
that those stepswithin the control of each board such as sending out lettersto complainants
and the 30-day letter to the licensees; the gathering of documentation; and referras to
externd experts, the Divison's Complaints and Investigations Section, or the Attorney
Generd’ sOffice, generaly occur within timeframesappearing reasonable. Becauseneither
board nor state laws and regulations establishtimeframes or process godsfor completing
the various steps, we andyzed each activity and ascertained whether the average time
typicaly taken to complete each step appeared reasonable, and if so, applied that
timeframe as a messure to the cases tested.

Our sample of 38 Nursing Board cases and 51 Medical Board cases convey:

1. TheNursng Board sent 30-day |etters within an average of 28 days of complaint
date and a the Medical Board this activity took an average of 27 days.

2. The resolution of cases ranged widely—at the Nursing Board, one case was
dismissed within 12 days of complaint receipt while another casetook 1,504 days
to resolve, resulting in a Letter of Concern. Overdl, the 24 resolved Nursing
Board cases included in our sample took an average 363 days.

3. At the Medicd Board case resolution times ranged from 59 days for one
dismissed case to 743 days for a case resulting in license surrender.  For the 29
resolved Medica Board cases that we reviewed, the overal average was 239

daysin elgpsed time.
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4. Of our sample cases, the Nursing Board sent 17 cases to the Division's C&|
Section. Of those cases where C& | investigations were complete, time ranged
from 21 to 272 days.

5. The Medical Board sent 14 of our sample cases to C&l and 6 were
complete—investigation time ranged from 173 days to 329 days.

6. The Attorney Generd's Office's efforts on behaf of the Nursng Board ranged
from 98 daysto 1,112 days for six Nursing Board casesin our sample and from
87 to 687 days for the seven cases completed for the Medical Board.

We interviewed staff at both boards, the Attorney Generd’ s Office, and at the Divison's
C& | Section to understand their respective roles in the complaint resolution process and
to obtain reasonswhy some casestake solong to complete. Theindividua swe spokewith
conveyed smilar information, generdly indicating that each case is unique and only the
steps are smilar, not the circumstances. Any number of issues can prolong the case. For
example, licensees can be difficult and purposefully prolong the effort; investigators may
experience difficultiesin obtaining evidence or locating witnesses, or there may be rdated
legal proceedings, suchasan on-going mal practice suit, that impact the ability of the State
to proceed.

Within each board’ s control, however, istheinitia processto acknowledge the complaint
and to notify the licensee of the complaint and obtain pertinent case information. The
acknowledgment to the complainant should occur upon complaint recei pt and the letter to
the licensee, “the 30-day letter” should come shortly after the steff initialy consider the
complaint. We identified, however, certain instances at both the Medica Board and the
Nursing Board where along period of time €l gpsed between the complaint receipt and the
boards conveyance of these two letters. 1n most of the cases we reviewed these letters
went out within afew weeks of complaint receipt; weidentified afew casesat each board
where the letters were ddlayed due to efforts to first obtain additiona information,
complete amedica evauation, or divert the individud into arehabilitation program. One
Medica Board case in our sample took unusudly long for the 30-day letter to be sent to
the licensee suggesting a potential weakness in the intake process—possbly this case was
misplaced for a time. The boards should work closdy with the Divison in the
reengineering process to ensure that any new case management system includes triggers
to monitor key processes and to automate rote processes such as automatically sending
out standard correspondence and notifications.

While the two boards believe that their respective section drategic plans provide
performance measures, we believe more can bedone. Presently board staff can track the
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complaint though the process, but these efforts are reliant on manua processes and
individud efforts.  We recognize that the nature of investigations and due process
proceedings are not uniform. However, certain aspects of the process, under the board
gaff control, are suited to automated processesand performancegods. For example, time
measures for opening case files, sending out the complainant acknowledgment letter and
the 30-day letter to thelicensee could be established dong with tickler notificationsfor saff
to follow-up on 30-day responses not submitted ontime. Further, board staff could work
with the externa agencies to establish estimated budgetsfor each referred case estimating
completion—these dates can be adjusted as the circumstances around the issue unfold.
In conjunction with the estimated budgets, board staff could establish interim milestones
to proactively check on casesat either the externa consultants, Attorney Genera's Office,
or the C&I, obtain status reports and update the expected completion date. By
edablishing “working” budgets and interim milestones, board staff can ensure that cases
are gppropriately moving forward and could potentially speed up the resolution process.

Recommendation No. 5:
The Board of Medica Examiners and the Board of Nursing should:

a. Review their respective complaint intake processes to understand the cause of
longtimelagsto send out theinitial acknowledgmentsand licenseeresponseletters
and initiate controls to assure the prompt completion of these steps.

b. Edablish performance gods for certain components of the complaint process to
ensure that the case moves forward in atimely manner.

Board of M edical Examiners Response:
Agree.

a) Board staff has, and will continueto, evaluatetheir intake processesto ensure
that inquiry letters to physicians and acknowledgment |etters to complainants
are sent out as quickly as possible. There are often valid reasons that a
complant may need to be held to subpoenaadditiond information from other
parties so that acompleteinquiry letter to the licensee can be sent. Additiona
controls will be implemented by year-end to ensure that undue delays are
diminated.



Report of The Colorado State Auditor 37

b)

While performancegodscurrently exist for many componentsof thecomplaint
process, Medicd Board saff will establish additiona performance gods for
those complex and unusua complaintswhich require procedura stepsbeyond
the standard process. These additiond goas will help to ensure that cases
move forward in atimely manner.

Board of Nursing Response:

Agree.

a)

b)

The Board of Nurang uses various Divison-wide basdine dataavalableto it
in establishing performance expectations and goas. These performance
expectations arereflected inthe Division’ sand the Board of Nursing' s Section
Plan as wel asindividua employee performance plans. Acknowledgment of
receipt of acomplaint is sent within 3 business days. Until recently, routine
30-day letters were sent within 10 business days. However, the Board
recently implemented a pilot study in which al 30-day letters are sent out
morthly on a pre-determined schedule that corresponds with the Board's
meseting schedule, rather than upon receipt of the complaint. All letters sent
out monthly havethe same duedate. Thispilot will be evauated for improved
gaff efficiency, incdluding aless complex tickler system.

The Board of Nursing will evaluate the need for additiona performance and
quaity indicators. The Board has an established Continuous Quality
Improvement (CQI) team that can conduct the evauation. Additiondly, the
Board implemented aprocedureto generate computerized monthly reportson
open cases to ensure they are moving as expeditioudy aspossble. Staff will
follow up with consultants, investigators, attorneys, and other appropriate
parties as necessary.  These monthly reports will be in addition to existing
quarterly case satus reports and the existing ongoing contact with staff of C&|
and the AGO.

Recommendation No. 6:

The Board of Medicd Examiners and the Board of Nursing should work closdy withthe
Divisonof Regidrationsto ensure that the new case management system includestriggers
to monitor key aspects of complaint resolution and discipline and to automete rote
processes such as automatically sending out standard correspondence and notifications.
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Division of Registrations Response:

Agree. The Request for Proposa (RFP) has been released and selection of a
vendor will be completed within the next few months. The Divison recognized the
need for any replacement licenang sysem to include an automated case
management system that includes triggers to monitor key events within the
complaint intake, complaint resolution and discipline processes. The RFP outlines
the need for arobust system that fully supports the Divison's business functions
and ahigh priority has been placed on system requirements reated to tracking the
complaint and disciplinary status and derting the user to generate correspondence
based on changes to that status.

The BPR Project identified severd sysem requirements for routine
correspondence to be generated without human intervention. However, withinthe
enforcement business function automatic correspondence without human
intervention was not identified as a system requirement due to the nature of this
business function. The system would be required to maintain templates for
standard types of correspondence. The Divison is expecting full implementation
of the new licensing system by June 2003.

Board of Medical Examiners Response:
Agree with Division of Regidrations response.
Board of Nursing Response:

Agree. Congstent with the previous response to recommendation No. 4, the
Board of Nursng is committed to working closdy with the Divison of
Regidrations to ensure that the new replacement licensing system and the case
management systemincludetriggersto monitor key aspectsof complaint resolution
and discipline and to automate rote processes such as automaticaly sending out
standard correspondence and notifications. However, 30-day |etters cannot be
categorized as arote process. The Board of Nursing is implementing a new
process to ensure that these |etters become more individuaized to the unique
aspects of the case. This process is being implemented to improve efficiency,
timdiness, and cost-effectivenessin the formal investigative and AGO stages of a
case.
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Current Automated Case Tracking System
Includes Stale Data

Inaddition to certain documentation and process delay issues, we a so found that the case
tracking system used by both boards, ARMS, included closed cases within its database
of open casefiles. Specificdly, 44 percent of Nursing Board and 12 percent of Medica
Board cases sdlected for review and classified as open, had previoudy been resolved and
were closed. Thisissue is primarily “housekegping” in nature and does not negetively
impact the operations of either board. However, not properly classifying casesdoesresult
in overstated numbers of open cases and may create confusion when assessing workload
or tracking a specific case.

Although conducting computer operations to identify cases needing to be purged or
reclassified from the open case database isdesirable, the Divison' sreengineering process,
intended to streamline processes and provide improved systems for case management,
should first be consdered. The boards should determine the probability and timing of any
new system and assess the short and long-term benefits of cleaning up the existing ARMS.
If anew system is not forthcoming in the foreseeable future, the boards should consider
updating the system. Nonetheless, the boards must ensure that data are accurate before
converting over to any new case management system.

Recommendation No. 7:

Board of Medical Examiners and Board of Nursing staff should take proactive measures
to ensure that resolved cases are properly reclassfied. Moreover, the Board of Medical
Examiners and the Board of Nursing should ensure that only clean and accurate data are
moved to the new system.

Board of Medical Examiners Response:

Agree. The Medicd Board has taken and will continue to take proactive
messures to ensure that resolved cases are properly documented in the ARMS
system. Because of the eccentricitiesof ARMS, thisis an ongoing processwhich
Board staff carries out quarterly to verify case status and correct any errorsin
dsatus. We agree with the recommendation that it is necessary to take these
proactive measures to ensure proper classification of cases on the computer
system and to ensure that only clean and accurate data are moved to the new
sysem. Wewill continue to be vigilant in this regard.
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Board of Nursing Response:

Agree. The Board of Nurdang established an internal Continuous Quadlity
Improvement (CQI) team approximately two years ago. The team has been
developing tickler systems, checklists, desk procedures, and internd training and
cross training to ensure the accuracy of adatabase of over 76,000 licensees, who
frequently hold more than one type of nurang license. Theamisto diminatethe
types of occurrences referenced in the audit report. The team recently
implemented a monthly quality-check scan of the licenang system following
monthly actions by the Board’s panels to ensure the case status is accurately
entered. This team will work closdly with the Divison to ensure that only clean
and accurate dataare moved to the new licensing system. Additiondly, the Board
will work closdaly with the Divisionto ensurethat the new system hasthe necessary
data fields to track a licensee population that is extremely mobile, has frequent
name changes, and hold multiple types of nursing licenses.

Tracking Referred Enforcement Casesls
Difficult

The daff supporting both boards have limited responsbilities related to the actua
investigation and development of enforcement cases. Much of the case development,
investigetion, and prosecution is conducted by outsde consultants, the Divison's
Complaints and Investigations (C&1) Section, and/or the Attorney General’s Office.
Board gaff conduct initid reviews of complaints, determine whether theissueiswithinthe
board’ sjurisdiction, obtainthelicensee sresponseto thedlegation by sending the* 30-day
letter,” review the licensee's reply, and obtain other pertinent background information.
Some staff at the Nursing Board are licensed nurses and gpply their expert knowledge and
judgment to many cases, often minimizing the need to contract for outside experts.

However, when cases a either board warrant additional expert review, investigative
services, or prosecution, then staff refer cases to outside entities. Because referred cases
leave the immediate control of board staff, tracking and managing the progress of casesis
morechallenging. Asaresult, theboardswait for the outside entitiesto conduct their work
before they take the enforcement case to the next step. Although the boards are
technicaly “clients’ of these outside agencies and should bein position to exercise control
over these activities, the boards maintain that in relity they have limited influencein getting
things done. Because as previoudy discussed, each case is different and the complexity
and nature varies, regardless of attention by the boards or these outside entities, resolution
may take long periods of time.
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Three placesin the enforcement process may require services outside the boards' control.
Firgt, some cases require expert evauation, sometimesin the early stages to ascertain the
vdidity of the complaint, credibility of the evidence, and the strength of a potentia
enforcement effort, and aso later in the process to conduct actud investigations requiring
specific expertise. Both boards use a number of medica or nursing experts to conduct
these reviews. The second place the board refers enforcement casesto isthe Divison's
Complaints and Investigations (C&1) Section. C&1 conducts investigations on behaf of
dl of the boards within the Divison. When a board refers a case, C&| completes an
investigation of the allegation and prepares aforma report of itsfindings. Based upon the
C&I results, boards determine the appropriate next action to take, ranging from
prosecution of the licensee to dismissa of the issue.

The third place the boards typicaly use outsidersis prosecution services provided by the
Attorney Genera’s Office. In instanceswhere cases aredirectly referred to the Attorney
General or when the investigation is not complete when referred, the Attorney Generd’s
Office conducts the investigation and undertakes the prosecutoria activities. Mogt often,
the mgority of investigative activity iscomplete prior to referrd and the Attorney Generd's
Office builds a case and proceeds or advises the board asto the appropriate disciplinary
action.

Tracking cases referred to other state entities such as C& 1 and the Attorney Generd’s
Officeismoredifficult for anumber of reasons. Onedifficulty arisesfrom thefact that both
C&I and the Attorney Generd’s Office are entities independent of the two boards.
Moreover, dthough there are dedicated resources at both entities to the two boards and
the C&1 or Attorney Genera's Office adopt asmilar priority, the completion of the work
isgtill subject to workload and the case itself. The Stuation is further complicated by the
unpredictable nature of investigations and prosecutions. The progress of these effortsis
impacted not only by the efforts of C&I and the Attorney Generd’ s Office but dso by
factors such as the responsiveness of a licensee, his or her employer, or other group;
finding witnesses or needed experts, and conducting settlement discussonsor negotiating
disciplinary actions. All of these factors can significantly impact the timely resolution of a
case.

According to board gtaff, the medical and nursing experts work directly for them under
contract. Being externd private contractors, the staff may more readily set expectations
and timelines for services. However, when board staff refer cases to C&I and the
Attorney Generd they expect that these agencieswill appropriately conduct their work and
the board will be notified when the investigation is completed, further action is needed, or
a settlement or prosecution is a hand. Other than making notations in the files indicating
that cases have been referred to these entities, the current case management process does
not include a proactive mechanism to ascertain the status and expected date of completion.
Having the ability to easily and proactively track progress of referred cases would ensure
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that they do not stay too long at the consultant or other agency, would provide a tickler
tool for staff to follow-up on case progress a certain points, and assist in setting board
agendas and workload.

Currently, board staff may obtain the status of cases from these outside agencies only by
direct inquiry. Given the variety of unpredictable issues affecting the progress of these
externd sarvices, thereislittlein the way of industry standards or uniform timeframes for
completing investigations or enforcement activities. However, C&I or the Attorney
Generd’s Office could be asked to estimate timelines for each case and the individua
boards could interndly set certain timelines or milestones for tracking purposes. These
“budgets’ should be mutualy agreeable and known to be flexible. By setting periodic
checkpoints, staff could prompt proactive status reports from al three externd groups,
remain reasonably abreast of progress, and ensure that the cases keep moving forward.
Moreover, by monitoring casesthat are referred to other entities, the boards may beable
to provide more assistance to these investigative and disciplinary processes with the intent
to expedite and assst in these efforts. The Medical and Nursing Boards, the Attorney
Generd’s Office, and the Divison's C&1 must operate with the gods to quickly but
judicioudy move these cases through the enforcement process to fulfill their missons to
protect the public from hedthcare professionals unfit to practice.

Recommendation No. 8:

As each caseis referred to the external experts, the Divison of Regigtrations Complaints
and Investigations Section, or the Attorney Generdl’s Office, the Board of Medical
Examiners and the Board of Nuraing staff should initiate a process to assign mutudly
agreed to “budgets’ or estimated timelines. Theindividua boards should set intermediate
milestones or checkpoints to prompt proactive check-in calls to appropriate external
groups. These timelines should be incorporated into the case file. At predetermined
points, staff should contact the respective entity and obtain a brief update of the case
status. Any new case management system should facilitate online updates, and saff should
adjust the time schedule as appropriate.

Division of Registrations Response:

Agree. The Divison agrees with the recommendation that the Board of Nursing
and the Board of Medicad Examiners work with the Divison of Regidtrations
Complaintsand Investigations Section and the Attorney Generd’ s Officeto agree
on estimated timelines for completion of cases. The Divison will meet and
communicate on aregular basis with representatives from the Board of Nursing,
Board of Medica Examiners, the Complaints and I nvestigations Section, and the
Office of the Attorney Genera to ensure that al cases are processed in atimely
manner.
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Board of Medical Examiners Response:

Agree. We agree with the recommendation to work with the Divison of
Regigrations Complaints and Investigations Section and the Attorney Generd’s
Office to agree on estimated timelines for completion of cases. Wewill continue
our quarterly procedure to review with these entities the status of each case and
receive progress updates. Further, we will also continueto receive on aquarterly
bass written case status reports from the Attorney Genera’s Office and
Complaints and Investigetions. Medicd Board staff will continue their ongoing
efforts to work with these entities to ensure to the best of its ability that timelines
are met.

Board of Nursing Response:

Agree. The Board believes case datus reports are an important aspect of
managing cases referred to externa agencies. Currently, the Board confers with
the Complaints and Invedtigations Section (C&I) and the AGO on the
prioritizationof casesreferred. TheBoard aso receivesnurseand nurseaidecase
status reports from the AGO and C&1. The Board recently implemented a plan
for the monthly review of casesin C&I. Theam of the Board's CQI team isto
make improvements, including the identification of more systematic gpproachesto
determine case budgets and timelines. The new licenang system should greetly
enhance the ability and efficiency of tracking checkpoints and timelines.

Office of the Attor ney General Response:

Agree. The Attorney Generd’ sOffice currently providesregular statusreportson
al pending casesto the saff of the Board of Medica Examiners and the Board of
Nursng. We aso work with Board staff to set budgets and timelines for the
progression of cases, and will continue to do so. In addition, the Attorney
Generd’ s Office will continue to evauate its case management procedures to
ensure that we prosecute cases expeditioudy and utilize resources gppropriately.

Recommendation No. 9:

The Board of Medical Examinersand the Board of Nursing should ensure that the Division
of Regidrations reengineering project condders communications and information sharing
needs between Division functiond units, such asthe Complaintsand Investigations Section,
and the regulatory boards. This may entail a process to grant access or share case
informationin theinstanceswherework isbeing conducted by morethan one of the entities
within the Divison.
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Board of Medical Examiners Response:

Agree. The Board of Medicd Examiners staff will work closdy with other staff
withinthe Divison of Regigrations and the Department of Regulatory Agenciesto
ensure that communication and information sharing needs between the Divison's
functiona units are consdered

Board of Nursing Response:

Agree. TheBoard of Nurang's gaff will work closdly with other staff within the
Divison of Regidrations and the Department of Regulatory Agencies to ensure
that communication and information sharing needs between the Divison's
functiona units are consdered.

Additional Attorney General Funding
Achieved the Goal of Reducing Nursing
Board Case Backlog

Often, once the Nursing Board determines that an infraction againgt the practice act has
occurred, the board and licensee can come to agreement as to appropriate disciplinary
action. If alicensee and the board cannot agree that an indiscretion occurred or cannot
reachamutually acceptable discipline, the board refersthe caseto the Colorado Attorney
Generd’ sOffice. TheAttorney Generd's Office will initialy attempt to settlethe casewith
the licensee without going before an adminidrative law judge. If a settlement till cannot
be reached, the case undergoes aforma hearing to determineif the licensee violated the
practice act.

In 1998, the Attorney Generd received funding to dedicate two attorney positions for
Nursing Board cases to reduce the backlog and meet resource needs. Since 1998, the
backlog has successfully been resolved and at the end of Fisca Y ear 2001, the Attorney
Genera's Office now carries 81 active Nursing Board and Nurse Aide cases as compared
to 216 cases prior to the budget augmentation. Despite the June 30, 2001 termination of
the funding for additiona resources both entities believe that the backlog is adequately
resolved and barring changing circumstances the resources should be sufficient to meet
expected enforcement demands.
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Board Actions Can Prevent Development
of Another Backlog

The Nursing Board has actively worked to reduce the Attorney General's Office casdload
andto hdp retain it a areasonable level. Specificaly, it created processes to endblethe
settlement of cases before reaching the Attorney Genera. The two processes, the
Alternative Complaint Resolution Process and the Expedited Settlement Process, are
designed to dlow board staff to work directly with the licensees to reach an expedited
resolution. The Alternative Complaint Resolution Processis used for complaint casesthat
do not pose athresat to the well being of patients and where the licensee agrees that they
may have made a mistake. In these cases, nurse practice consultants meet with the
licensee to assess his or her nuraing skills and knowledge and determine if disciplinary
actionisnecessary. The mgority of the complaints handled thisway result in either acase
dismissal or Letter of Concern, which is a non-public reprimand. During Fiscal Year
2000, the board handled 34 cases using the Alternative Complaint Resolution process.

The Nursing Board usesthe Expedited Settlement Processto reach an agreement with the
licensee without bringing in the Attorney Generd's Office to conduct the settlement. After
a Nursing Board pand deems that a case warrants disciplinary action, staff decide if it
requires Attorney Generd attention or if the case can be seitled through the Expedited
Sdttlement Process. For a case to go through the Expedited Settlement Process the
Divison's C&I Section or a private consultant must have investigated the case and
determined the infraction. If the violation is one that would not result in a sugpension or
revocation of the licensee under the practice act, then the Nursing Board gt&ff, following
statutory guidelines for the gpplicable punishment, negotiates with the licensee to bring
resolutionto the case. During the process, the staff may enlist the assistance and expertise
of Attorney Genera's Office daff. If the Nurang Board staff and the licensee cannot
agree on a suitable stipulation, the case is forwarded to the Attorney Generd to be
completed under the usud process. In Fisca Year 2000, there were 48 cases resolved
using the Expedited Settlement Process.

Inaddition toimplementing theaternative approachesto caseresol ution, Attorney Genera
gaff credit the Nursing Board for referring more compl ete cases over the past two years.
Spedificdly, the board has the C & | or a private consultant conduct a more detailed
investigation of the cases prior to referring them, thus reducing the amount of work to be
done by the Attorney Generd's staff. Asaresult, saff find that cases are resolved sooner
and require fewer resources to complete.
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Beginning July 1, 2001, the Attorney Generd’s Office no longer received the additiona
funding for the two positions to work Nursing Board cases. Nonetheless, the Attorney
Generd staff indicatethat the casd oad isat amanagegbleleve and believethey can obtain
disciplinary outcomes for the Nursing Board in a timely manner. Moreover, Attorney
Generd gaff indicate that the changes made in the Nursing Board enforcement and case
management gpproaches should adlow the casdoad to remain a aworkable leved for the
foreseeable future. However, many variablesaffect the enforcement process, including the
overd| gaffing levels a the Attorney Generd's Office, the Nursing Board, and C&I; the
volume of complaintsreceived by board; and other factorsthat could increase the backlog
a any of the three entities.

Recommendation No. 10:

To ensure that the Office of the Attorney Genera continues to obtain the gppropriate and
timely disciplinary outcome on behdf of the Board of Nursing for al referred cases, both
the Board of Nurang and the Office of the Attorney Generd should closdly monitor the
volume and resolution process of referred cases. Further, both entities need to ensure
frequent communication of dl issues that may affect the timely resolution of enforcement
actions.

Board of Nursing Response:

Agree. The Board of Nursing currently monitors the number of casesreferred to
external agencies on a monthly and cumulative bass. There is ongoing
communication on prioritization and timdlines for the resolution of cases and on
issues that impact the resolution. The Board of Nursing isimplementing changes
in the Alternative Complaint Resolution Program and Expedited Settlement
Process that are designed to enhance the Board' s ability to resolve cases prior to
referra to the AGO. Additiondly, the change to a more focused 30-day |etter
should asss in ensuring amore detalled investigation of cases prior to referrd to
the AGO.

Office of the Attorney General Response:

Agree. The Attorney Generd’s Office currently monitors the number of cases
referred to it by the Board of Nursing. Inaddition, in consultation with the staff of
the Nursing Board, the Attorney Generd’ s Office sets projected timelinesfor the
resolution of cases, prioritizes cases and communicates concerning issues that
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impact the resolution of cases. The Attorney Generd’s Office will frequently
communicate with Board staff.
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Probation Monitoring
Chapter 3

The Medical Board Needsto Better
Enforce Probationary Requirements

After completing the complaint process and determining disciplinary action is warranted,
the physician or physician assstant and the Medical Board may enter into a written
dipulation agreement thet details the terms of the discipline. The agreement defines the
provisons and disciplinary actionsthelicensee must fulfill in order to retainthelicense. The
dipulation agreements created by the board may include but are not limited to both an
education provison and a probationary period with a monitoring requirement. The
monitoring can take theform of trestment monitoring—for complaintsinvolving issuessuch
as psychologica disorders or substance abuse, or practice monitoring—for complaints
involving substandard care or unprofessiond conduct. Generdly, the monitoring period
lasts five years; the licensee may petition the board for less time, but reductions are
infrequently approved. The five-year probation period is not unlike that imposed by four
of the five other state medica boards we contacted, which ranged from oneto ten years.
We found that the Medica Board needsto provide better oversight of those physicianson
probation.

Educational Programs May BeIncluded in
Disciplinary Actions

Medical Board stipulation agreements may aso include a requirement for the licenseesto
obtain additiond training and education through the Colorado Physician Education
Program (CPEP). Licensees must pay for these educationa services. Once alicenseeis
referred to the educationd program, CPEP performs an eva uation to identify practice or
educational weaknesses. CPEP then creates a personalized educationa plan for the
physcian. This learning program may be 6 to 18 months in duration and includes a
reassessment a itscompl etion to assesswhether the phys cian has satifactorily remediated
the identified wesknesses.

We sdected a sample of 12 individuas from the 100 board licensees currently on
probation and one licensee from the 66 gipulations being held in abeyance (these
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physcians were not practicing within the State of Colorado.) Within this sample of 13
probation cases, Sx casesincluded a CPEP requirement. We verified that in all Sx cases,
files adequately document that the licensees completed the CPEP requirements within the
time period specified by the Medica Board.

Physicians Disciplinary Action May Require
Treatment Monitoring

When gtipulation agreements require trestment monitoring, the licensee mugt report to the
Colorado Physician Hedth Program (CPHP). The Medica Board contracts with CPHP
to evauate, refer, and monitor physicians potentialy needing programs for chemical

dependency, psychologica treatment, and other smilar treatments. CPHP is paid for
through the licensing fees collected by the board and provides its services free of charge
to dl Colorado licensed physicians and physician assstants. Individuas may report
voluntarily to CPHP; however, if CPHP determinesthat atrestment or dependency issue
may inhibit theindividua from practicing medicine safdly, it notifiesthe Medica Board and

aforma complaint may be issued againg the licensee. Upon reporting to the program,

CPHP assesses the licensee' s condition and may create a treatment plan that includes dll

of the steps necessary for rehabilitation. The licensee must agree to the plan, and Sgn it
in accordance with the provisons set out in the gtipulation agreements. Many physicians
continue to practice during the monitoring period—however, those determined to be a
danger to patients may not practice until approved to do so. As part of the monitoring,

CPHP submitsquarterly reportsto the Medica Board providing information asto whether
the licensee is adhering to thetreatment plan and gtipulation agreement. Depending onthe
requirements, the quarterly reportsmay include dates, resultsof urinetests, and statements
from CPHP regarding the physician’'s compliance with treatment requirements. Once
received, the Medical Board's compliance monitor is tasked to review the reports to
ensure that the licensee adheres to the stipulation.

Of the 13 cases selected for our sample, 6 are undergoing aform of trestment monitoring.
Only 4 of the 6 required probation reports at the time of our review. For each of these 4,
the required quarterly reports are on file without exception, and they appropriately
reported on the probationer’s status, his or her adherence to treatment, and progress in
fulfilling the terms of the Stipulation agreements. Moreover, the files we reviewed reved
that the licensees completed all aspectsof their individua stipul ation agreements within the
required time periods. However, thereisno documentary evidenceto verify that Medica
Board gaff actudly reviewed any of these quarterly reports, thus, the system lacks afind
control in the practice monitoring cycle. Because no proof is available to adequately
demongtratethat staff review thesereports, theboard lacks assurancethat thisstep isdone
timdly, if a dl.
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To grengthen and add accountability to the monitoring process, and to create a sense of
responsbility with the staff compliance reviewer, the Medicd Board should add an
additional control to the process. The board should establish a workload performance
measure of aspecific timeframefor reviewing submitted trestment and practice monitoring
reports and require staff to initid and date these documents.  Further, complaint file
checkligts or logs should reflect the completion of these review activities.

Recommendation No. 11:

The Board of Medica Examiners needs to improve controls over receiving and reviewing
trestment monitoring reports by requiring staff to ensuretheir receipt and to initid and date
reports upon review.

Board of Medical Examiners Response:

Agree. Therecommendation for dating and initiaing treetment monitoring reports
will beimplemented on November 1, 2001. Medica Board staff currently hasa
tickler system to trigger when monitoring reports are due and Board staff follows
up if reports are not timely received. 1t isthe hope of the Medica Board thet the
new computer system will dlow us to automate this function.

The Medical Board Needsto Strengthen
Controls Over Practice Monitoring

Most Medicad Board stipulation agreements require practice monitoring. Thisdisciplinary
actioninvolves appointing apeer clinician to review the probationer’ s patient casefileson
amonthly basisand report the results of these reviewsto the Medica Board. Thelicensee
mugt find anindividua to serve asthe practice monitor, who must then be gpproved by the
board. The board specifies that a practice monitor cannot have too close a relationship
to thelicensee and must bein good standing with the Medica Board. Further, the monitor
mugt practiceinasmilar fild asthelicensee. For example, if thelicenseeisacardiologist
the practice monitor must dso be a cardiologist. For Physician Assigtants, the practice

monitor generdly is a supervisng physician.

Once a physician agrees to become a practice monitor, a Medica Board panel reviews
his or her qudifications and relationship to the licensee and accepts or denies the
candidate. If the board does not approve a practice monitor, the licensee must continue
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to seek one that is acceptable to the board. An approved monitor must Sgn a statement
agreeing to dl requirements for serving in thisrole, induding monthly reviews of 10 of the
licensee's casefiles. (Five from regular cases and five from cases referred to a hospital.)
In conducting such reviews, the practice monitor is ensuring that the licensee took
appropriate action in each case. Quarterly, practice monitors submit reports to the
Medica Board that include a listing of the case files reviewed with a determination of
whether or not the licensee acted appropriately in each case. Quarterly reporting also
requires the practice monitor to make a determination of the competency of the licensee.

Asamember of the Medica Board' s staff, the compliance monitor tracks the receipt of
the quarterly reports and reviews them for adequacy. If arequired report isnot received,
the compliance monitor sends out a reminder to the practice monitor. If the report
indicates that the licensee is not practicing safely, the compliance monitor notifies the
Medica Board and aforma complaint isissued againg the licensee. Provided that the
report indicates satisfactory efforts, the compliance monitor sends aletter to the practice
monitor informing them the report was received and when the next report isdue. Further,
the compliance monitor’ sletter may inform the practice monitor of any needed changes or
improvements in future reports.

There are avariety of infractions to the Medical Act that warrant disciplinary actions, in

particular practice monitoring. Table 6 illustrates the issues identified in our sample of
Cases.

Table 6

Board of Medical Examiners
Physician Indiscretions” Within Sample

Issue Number of Cases
Improper Prescribing of Medication 4
Unprofessond Conduct 4
Substance Abuse 3
Mentd Illness 2
Physcd Disdbility 1
Substandard Care 1
Sexud Boundary 1ssues with Patients 1

*  Some physicians were placed on probation for multiple issues;
therefore, the total does not equal the amount of cases within our
sample.
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Usng our sample of the 13 probation cases, we found that nine stipulated practice
monitoring:  the mgority of these cases involved unprofessonad conduct or improper
prescribing of medications. Two of the nine cases had no reports due at the time of our
testing. Of the cases reviewed, we found that files included the required reports with the
exception of three ingances where we identified one report missing from each. In these
instances, we found no evidence of correspondence or other Medica Board action
concerning the missing reportswithin thefiles. TheMedica Board bdlievesthat themissng
reports were received but were misplaced. While the compliance monitor uses an aging
report to notify him when reports are due, we find that the missing reports point to a
weakness in the process. We consider this a minor exception that should be addressed
through anew case management system. Asmentioned earlier in thisreport, the new case
management system should include placeholders for dl documents and reports and a
checkligt log to record the receipt of such informetion.

In our sample of nine cases, we dso found two where significant delays occurred in
edablishing a practice monitor; in one case seven months elapsed before an approved
gopointment was made, and the other took more than two months to complete the
selection process. 1n these two cases, the Medica Board did not take any compensating
actionto either “restart the clock” or add elapsed time to the end of the probation period.
Further, there were no indications that the practice monitor went back to conduct the
review of files from the unmonitored period. Wedid not find any evidence to suggest that
those two licensees without monitors were practicing unsafely during their probationary
periods; however, lapses in the Medica Board's monitoring controls could jeopardize
public safety, sincethe doctors had committed violationsthat merited practice monitoring.

Recommendation No. 12:

To ensure the protection of patients, the Board of Medicad Examiners should not alow
physcians to continue to practice until the licensee has obtained an approved practice
monitor. In addition, the probation period should not begin until the approved practice
monitor has been obtained.

Board of M edical Examiners Response:

Agree. The Stipulation and Find Board Order language was revised by the
Medica Board' slegd staff to implement this recommendeation, effective October
1, 2001.
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The Nursing Board Adequately Monitors
Its Probationers

Smilar to the Medicd Board, if the Nursing Board determines, or an adminidrative law
judge finds, that a complaint justifies disciplinary action, the board requires the nurse
licensee to Sgn a sipulation agreement.  The stipulation may require the licensee to
undergo a monitoring period. Like the Medical Board, monitoring can be in the form of
trestment or practice monitoring. However, the Nursing Board's typica probationary
period issgnificantly shorter that the Medica Board's. WhiletheMedica Board generdly
requires five years of probation for both trestment and practice monitoring, the Nursing
Board monitoring period usudly istwo yearsfor practice monitoring and threetofiveyears
for treetment monitoring. The duration of this probationary period issmilar to those used
by two of the four other state nursing boards that we contacted. The other two state
boards haveno set probationary periods, rather thedurationsvary asthe boardsdetermine
the period on a case-by-case basis.

Treatment Monitoring Is Also Used by the Nursing
Board

If thelicensee’ s<tipul ation resulted from achemica dependency or psychologica disorder,
the board may require the licensee to undergo treatment monitoring; the Colorado Nurse
Hedlth Program (CNHP) providesthis service for nurses. A comparable program to the
Medica Board' sHedth Program, CNHP eva uates and monitorsregistered and practica
nurses referred for trestment and is paid for within ther licensng fees. Psychiatric
Technicians and Certified Nurse Aides are not tatutorily included in the CNHP program
and do not pay the rdlated increment in their licensing fee.

If alicenseeisreferred to CNHP, an assessment is completed and an appropriate course
of action isdetermined. The CNHP describesthis action or monitoring plan in acontract
with the licensee. If the licensee does not agree to the course of action or fallsto Sgn the
monitoring plan, the nurse will not be admitted to CNHP for monitoring and the Nursing
Board may take additiond disciplinary action—uwhich can lead to sugpension, revocation,
and other pendlties. The course of action may require medica treatment, group support
meetings, and case management, chosen to address the licensee' s problems.

CNHP submitsquarterly statistica reportsthat include statistics on the number of licensees
currently undergoing monitoring. Further, should a licensee not adhere to his or her
monitoring plan, CNHP will notify the Nurang Board's compliance monitors who
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determine if the indiscretion warrants referra to the board for further investigation and
possble discipline.

To test the board’ s processes and procedures over probation activities, we sdected 11
cases out of the 97 cases being monitored as of May 2001. Six casesinvolved someform
of treetment monitoring from CNHP; but of these, only four were actively practicing
nursng—the other two were out of practice or their license was suspended. Of the
licenseesactively practicing, onewasnot admitted to CNHP and theNursing Board issued
a complaint to suspend the nurse's license. For the remaining three, the licensees were
adhering to dl requirements of their sipulations. Therefore, we found that the Nursing
Board and staff acted appropriately in the activities overseeing treetment monitoring cases
within our sample.

Practice Monitoring I s Often Ordered for |ssues
I nvolving Quality of Care

If the Nursing Board finds alicensee hasastandard or quality of careissue, the board may
require a practice monitoring probation smilar to the Medica Board. In Nursing Board
cases, the licensee' s supervisor isusualy the practice monitor. Together the licensee and
supervisor create aplan of supervision that must be approved by board staff and includes
the steps deemed necessary to appropriately remediate theidentified areas of substandard
care. The supervisor is responsible for submitting the quarterly reports to the Nursing
Board's compliance monitors, who review them upon receipt. If the reports are late or
inadequate, the compliance monitors refer the case to the board for guidance. In these
cases, the compliance monitors first will question the practice monitor or cdl the licensee
directly to obtain more information. If staff determine a problem or breech of plan, the
compliance monitor may request that the board provide guidance. Itisup to the board to
determine the need for any further action.

From our sample of 11 probation cases, there were eight cases requiring a practice
monitor. In three of the cases, the Nursing Board received inadequate or late reports but
in one of these cases, the board ultimately received and accepted additiona information.
However, in two other casesthe Nursing Board did not accept reports and the probation
periodswereextended. All other casefilesincluded the appropriate reports and evidence
of staff reviews. Of note, unlike the Medica Board's practices, Nursing Board staff do
provide sufficient evidence of reviews and analysis of monitoring reports. In dl of the
cases sampled, the Nursing Board and its staff consstently and adequately followed
probationary policies, procedures, and regulations. The board has only just begun
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determining trends rel ated to program success. Between July 1, 1999, and June 30, 2001,
28 complaints were recaived relating to licensees formally disciplined.
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