©

10.
11.

12.
13.
14.

15.
16.
17.

18.
19.

20.
21.
22.
23.
24,
25.
26.

Aftachment E

All Right to Repair Bills in 2021
Arkansas - SB 461 - Ag Only -
California - SB 605 - Medical only - bipartisan sponsorship
Connecticut - HB 5255 and HB 5826 General template bills - both bills Democrat
sponsorship
Colorado - HB 1199 - general template - Democrat sponsorship
Delaware - HB22 - general template bill - passed committee and will be heard on the
floor - bipartisan sponsorship
Florida - S 374 ag-only cleared two committees - and House companion H 0511 -
both bills Republican sponsorship;
Hawaii -- 4 bills, stalled - SB 760 (medical, bipartisan), SB 564 (general, Dem), HB415
(consumer products, Dem), HB 226 (general, Dem).
Illinois - HB 3061 - standard template - Democrat sponsorship
Kansas - HB 2309 - ag only - Democrat sponsorship
Maryland - SB 412 (Dem) and HB 84 (bipartisan)
Massachusetts - HD 260 and SD 199 - both general template, no medical - both
bipartisan
Missouri - HB975 ( Rep)- ag-only and HB 1118 (Dem) - generic template.
Minnesota - HE 1156 (Dem) and SF 2080 (Dem) generic template, no medical.
Montana - three bills in MT, HB 175 (Rep), HB 390 (Dem) and SB 273 (Dem) - passed
committee
Nebraska - LB543 Ag only - republican sponsorship
Nevada - AB 221 - General template - democratic sponsorship
New Jersey - A 1482 - generic template - carry over - bipartisan. Trying to get more
stakeholders engaged. Gay has some leads. There is also an ag-only bill - A 2906 -
Republican sponsorship
New Hampshire -- HB449 - Appliances only (Dem)
New York - S04104 (Dem) and A6315 (Republican and Independent parties)-- as well
an ag-only S149 (Dem) also filed
Oklahoma - HB1011 - general template - bipartisan
Oregon - HB 2698 - general template, no ag. Dem
Rhode Island - (NEW) HB 6141 - ag only (Dem)
South Carolina - H 3500 (Rep)- ag-only
Texas - HB 2541 - Medical only (Dem)
Vermont - H.58 - ag only bill (Dem), and a senate companion S.67. (Dem)
Washington - HB 1212 - (bipartisan)



https://www.arkleg.state.ar.us/Bills/Detail?tbType=&id=sb461&ddBienniumSession=2021%2F2021R
https://www.arkleg.state.ar.us/Bills/Detail?tbType=&id=sb461&ddBienniumSession=2021%2F2021R
https://leginfo.legislature.ca.gov/faces/billStatusClient.xhtml?bill_id=202120220SB605
https://leginfo.legislature.ca.gov/faces/billStatusClient.xhtml?bill_id=202120220SB605
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=HB05255&which_year=2021
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=HB05255&which_year=2021
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=HB05826&which_year=2021
https://www.cga.ct.gov/asp/cgabillstatus/cgabillstatus.asp?selBillType=Bill&bill_num=HB05826&which_year=2021
https://leg.colorado.gov/bills/hb21-1199
https://leg.colorado.gov/bills/hb21-1199
https://legis.delaware.gov/BillDetail?LegislationId=48203
https://legis.delaware.gov/BillDetail?LegislationId=48203
https://www.flsenate.gov/Session/Bill/2021/374
https://www.flsenate.gov/Session/Bill/2021/511
https://www.flsenate.gov/Session/Bill/2021/511
https://legiscan.com/HI/bill/SB760/2021
https://legiscan.com/HI/bill/SB760/2021
https://legiscan.com/HI/bill/SB564/2021
https://legiscan.com/HI/bill/SB564/2021
https://legiscan.com/HI/bill/HB415/2021
https://legiscan.com/HI/bill/HB415/2021
https://legiscan.com/HI/bill/HB226/2021
https://legiscan.com/HI/bill/HB226/2021
https://www.ilga.gov/legislation/BillStatus.asp?DocNum=3061&GAID=16&DocTypeID=HB&SessionID=110&GA=102
https://www.ilga.gov/legislation/BillStatus.asp?DocNum=3061&GAID=16&DocTypeID=HB&SessionID=110&GA=102
http://kslegislature.org/li/b2021_22/measures/hb2309/
http://kslegislature.org/li/b2021_22/measures/hb2309/
http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/SB0412?ys=2021RS
http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/SB0412?ys=2021RS
http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/HB0084?ys=2021RS
http://mgaleg.maryland.gov/mgawebsite/Legislation/Details/HB0084?ys=2021RS
https://malegislature.gov/Bills/192/HD260
https://malegislature.gov/Bills/192/HD260
https://malegislature.gov/Bills/192/SD199
https://malegislature.gov/Bills/192/SD199
https://www.house.mo.gov/Bill.aspx?bill=HB975&year=2021&code=R
https://www.house.mo.gov/Bill.aspx?bill=HB975&year=2021&code=R
https://www.house.mo.gov/Bill.aspx?bill=HB1118&year=2021&code=R
https://www.house.mo.gov/Bill.aspx?bill=HB1118&year=2021&code=R
https://www.revisor.mn.gov/bills/bill.php?b=House&f=HF1156&ssn=0&y=2021
https://www.revisor.mn.gov/bills/bill.php?b=House&f=HF1156&ssn=0&y=2021
https://www.revisor.mn.gov/bills/bill.php?b=Senate&f=SF2080&ssn=0&y=2021
https://www.revisor.mn.gov/bills/bill.php?b=Senate&f=SF2080&ssn=0&y=2021
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=175&P_BLTP_BILL_TYP_CD=HB&Z_ACTION=Find&P_SESS=20211
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=175&P_BLTP_BILL_TYP_CD=HB&Z_ACTION=Find&P_SESS=20211
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=390&P_BLTP_BILL_TYP_CD=HB&Z_ACTION=Find&P_SESS=20211
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=390&P_BLTP_BILL_TYP_CD=HB&Z_ACTION=Find&P_SESS=20211
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=273&P_BLTP_BILL_TYP_CD=SB&Z_ACTION=Find&P_SESS=20211
https://laws.leg.mt.gov/legprd/LAW0210W$BSIV.ActionQuery?P_BILL_NO1=273&P_BLTP_BILL_TYP_CD=SB&Z_ACTION=Find&P_SESS=20211
https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=44446
https://nebraskalegislature.gov/bills/view_bill.php?DocumentID=44446
https://www.leg.state.nv.us/App/NELIS/REL/81st2021/Bill/7649/Overview
https://www.leg.state.nv.us/App/NELIS/REL/81st2021/Bill/7649/Overview
https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A1482
https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A1482
https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A2906
https://www.njleg.state.nj.us/bills/BillView.asp?BillNumber=A2906
http://gencourt.state.nh.us/bill_status/bill_status.aspx?lsr=677&sy=2021&sortoption=&txtsessionyear=2021&txtbillnumber=HB449
http://gencourt.state.nh.us/bill_status/bill_status.aspx?lsr=677&sy=2021&sortoption=&txtsessionyear=2021&txtbillnumber=HB449
https://www.nysenate.gov/legislation/bills/2021/S4104
https://www.nysenate.gov/legislation/bills/2021/S4104
https://www.nysenate.gov/legislation/bills/2021/A6315
https://www.nysenate.gov/legislation/bills/2021/A6315
https://www.nysenate.gov/legislation/bills/2021/S149
https://www.nysenate.gov/legislation/bills/2021/S149
http://www.oklegislature.gov/BillInfo.aspx?Bill=hb1011&Session=2100
http://www.oklegislature.gov/BillInfo.aspx?Bill=hb1011&Session=2100
https://olis.leg.state.or.us/liz/2021R1/Measures/Overview/HB2698
https://olis.leg.state.or.us/liz/2021R1/Measures/Overview/HB2698
https://legiscan.com/RI/bill/H6141/2021
https://legiscan.com/RI/bill/H6141/2021
https://www.scstatehouse.gov/billsearch.php?billnumbers=3500&session=124&summary=B
https://www.scstatehouse.gov/billsearch.php?billnumbers=3500&session=124&summary=B
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB2541
https://capitol.texas.gov/BillLookup/History.aspx?LegSess=87R&Bill=HB2541
https://legislature.vermont.gov/bill/status/2022/H.58
https://legislature.vermont.gov/bill/status/2022/H.58
https://legislature.vermont.gov/bill/status/2022/S.67
https://legislature.vermont.gov/bill/status/2022/S.67
https://app.leg.wa.gov/billsummary?BillNumber=1212&Year=2021&Initiative=false
https://app.leg.wa.gov/billsummary?BillNumber=1212&Year=2021&Initiative=false

Consumer
Reports

March 24, 2021

The Honorable Dylan Roberts, Chair

The Honorable Tom Sullivan, Vice Chair
House Committee on Business Affairs & Labor
Colorado House of Representatives

200 E. Colfax Street

Denver, CO 80203

Re: HB 1199, Consumer Digital Repair Bill of Rights — SUPPORT
Dear Chair Roberts and Vice Chair Sullivan,

Consumer Reports' appreciates your committee holding a hearing on HB 1199. This
important legislation will help ensure that consumers have the choice to fix their own electronic
equipment, if they can, or to have it fixed by a repair servicer of their choosing, including
servicers independent of the manufacturer. Our organization has long supported this “right to
repair,” including by developing a model act to help guide state legislators.> And we have also
incorporated this principle into the Digital Standard, a set of best practices that we use to
evaluate the privacy and security of software, digital platforms and services, and internet-
connected products, as well as to help influence the design of these products.? It is important to
safeguard and maintain consumers’ ability to exercise their full rights of ownership over the
consumer electronic products they purchase, including the right to repair them, and the right to
resell them, even as technology evolves.*

Unfortunately, it’s often difficult for consumers to make simple repairs on their
expensive devices — even simple repairs such as changing a smartphone battery or replacing a

! Consumer Reports is an independent, nonprofit member organization that works side by side with consumers for truth,
transparency, and fairness in the marketplace. We use our rigorous research, consumer insights, journalism, and policy
expertise to inform purchase decisions, improve the products and services that businesses deliver, and drive regulatory
and fair competitive practices.

2 Right to Repair Model State Law, CONSUMER REPORTS (updated December 2, 2020),
https://advocacy.consumerreports.org/research/right-to-repair-model-state-law/.

3 The Digital Standard, https://www.thedigitalstandard.org/.

4 E.g., Comments of Consumers Union to U.S. Copyright Office, Software-Enabled Consumer Products Study (March
18, 2016), http://consumersunion.org/research/comments-to-the-u-s-copyright-office-regarding-software- enabled-
consumer-products/.


http://www.thedigitalstandard.org/
http://consumersunion.org/research/comments-to-the-u-s-copyright-office-regarding-software-

cracked screen.’ Not only are electronics frequently designed in a way to intentionally prevent
easy repair, but manufacturers are clamping down on access to the diagnostic information, repair
tools, and replacement parts needed to fix consumer electronic products. Some manufacturers
even put digital locks and disabling tripwires on devices to block third-party repair. These tactics
force consumers to rely on the manufacturer, or the manufacturer’s chosen servicer, to fix these
products. The manufacturer is then free to charge whatever it wishes, or even to refuse to repair
the product and force the consumer to throw it away and buy a new product.

We hope your committee will advance this important consumer legislation. We look forward to
working with you and others to secure an effective right to repair for consumers.

Sincerely,
Maureen Mahoney George Slover
Senior Policy Analyst Senior Policy Counsel
cc: Members, House Committee on Business Affairs & Labor

The Honorable Brianna Titone

3 Bree Fowler, iPhone Slowing Down? It Might be Time to Replace Your Battery, CONSUMER REPORTS (Dec. 28,
2017), https://www.consumerreports.org/smartphones/iPhone-slowing-down-it-might-be-time-to-replace-your-
battery/; Becky Worley and Sarah Messer, Cracked iPhone Screen Help Guide: How 5 Repair Options Stack Up,
ABCNews.com (May 1, 2017), http://abcnews.go.com/Business/cracked-iphone-screen-guide-repair-options-
stack/story?id=47089610.


http://www.consumerreports.org/smartphones/iPhone-slowing-down-it-might-be-time-to-replace-your-
http://abcnews.go.com/Business/cracked-iphone-screen-guide-repair-options-

Data from Deere in the Headlights (March 2021)

Maching Hinising oreart Mechanical or software Emissions or safety control
4 properly failure occurs codes engaged
.//- 2 \\l
Software WHAT DOES IT TAKE TO Immoabilizer
key REPAIR FARM EQUIPMENT? activates,
a“tho”ze; Steps in red require software tools p“g'l','g
Fﬁg?;r::m only available to manufacturer-authorized technicians i:‘t?: ,"':‘i
codas or rely on a prior step that does. friodes

Necessary mechanical or Diagnostic tools help Software key entered to access
software repairs made identify problem diagnostic tools

Figure 1: Farm equipment repair procedure. Steps in red require software tools only available to manufacturer-authorized
technicians or rely on a prior step that does.

COMBINE HARVESTER MODEL SOFTWARE-CONNECTED SENSORS
John Deere S760
125 sensors 1) DIAGNOSTIC TOOLS
' REQUIRED
Rostelmash Torum 64 sensors Each sersoris confeatadio g

controller network that requires I

. diagnostic tools not made
Claas Lexion 780 60 sensors ava%ame fo farmers.

New Holland CR 9.90 56 sensors A 4



https://copirg.org/feature/usp/deere-headlights

Deere in the Headlights

Modern farm equipment is full of
software. But when manufacturers
such as John Deere refuse to sell the
associated software tools needed to
repair equipment, farmers are forced
1o rely on the dealer fo fix

their tractors.

THE REPAIR REVENUE STREAM
Simple acts, sich as clearing diagnosic errcr
codas, can cost farmers housands of dollars.
This is bad for farmers, bt good for he
manufackrers: parts and services are three to six
fimes as profiable 33 new equipment sales for
John Doere

T —
REPAIR ALIGNS WITH ENVIRONMENTAL CONTROLS
¥ a machanical malfuncton prevents a tractor from meeting emission standards,
the immobikzer will prevant the machine fram operating at full bore, The ¥ractar
can only be put back info use once the resulting repair enabies it o meet

envircomental benchmarks.

\@I “®~ /

Union chapiers,

SIMPLE FIXES TURN

TO LONG DELAYS

Farmars often wait howrs, days, or even a month
for a cealership to repalr problams they could
have fixed hemselves. With tight planting and
harvesing windows, many famsrs can't afford to
wait that leng.

SOFTWARE TOOLS AREN'T
SOURCE CODE

The digital repair %o0ls farmers need 18 embedded
code — 2 series of computer-lagibie 1's and 0's —
nect human-egble sowce code. Providing access
fo software fooks would allow farmers to repalr their
o equipment but would not enable source

code theft.

FARMERS JUST WANT TO FIX THEIR STUFF

More and more farmers are caling for Right %o Repair. Agricutural equipme!

focused bifls have been ntroduced in Flerida, Wmmmcm
and Vermont in 2021, drawing support from state Farm Bureau and Farmers




Data from Repair Saves Families Big (January 2021)

Americans are spending about $1,480 per household
on new electronics every year.

l Ty m
Consumer devices
$1,042
Major appliances Small appliances
$319 $120

Holst, Arne. 2020. Average household expenditure on small appliances in the United States 2013-2019. Statista


https://uspirg.org/sites/pirg/files/reports/RepairSavesFamiliesBig/Repair-Saves-Families-Big_USP_Jan2021_FINAL1a.pdf?_ga=2.162973052.1540682586.1616442627-1619805107.1605904356

Colorado’s electronic waste is piling up

196,0

TONS PER YEAR

The average American family generates about 176 pounds of electronic waste each year, which
means that Colorado households generate some 196,000 tons of e-waste.

Leahy, Stephen. 2017. “Each U.S. Family Trashes 400 iPhones’ Worth of E-Waste a Year.” National Geographic.
https://www.nationalgeographic.com/news/2017/12/e-waste-monitor-report-glut/#close.

Consumers can save big by repairing electronics

~ $738 MILLION

_PER YEAR' IN CO ORADO

Repair could reduce household spending on electronics and appliances by 22 percent, which

would save an average family approximately $330 per year.This means that across Colorado’s
2.2 million households, repair could save residents a total of $738 MILLION.




Data from What Are Coloradans Fixing? (March 2021)

ACCORDING TO iFIXIT DATA

MILLION

unique users from Colorado visited
iFixit to repair something in 2020.

iFixit, a single do-it-yourself repair website, was visited by over 1 million unique users in
Colorado in 2020 alone.

CoPIRG analyzed what repair guides Coloradans accessed, what problems Colordans wanted
to fix, and the companies that made the devices Coloradans wanted to fix.

Rank Device Type

Cell phone

Laptop
Automobile
Gaming console
Tablet

Vacuum

Desktop computer
Speaker
Appliances
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Gaming controller

Top 10 electronic devices Coloradans wanted to fix according to iFixit data.



Rank Problem
Battery
Screen

Force restart
Hard drive
Logic /
Motherboard
Casing

Cord

Sold-state drive
Button

(LN R O T

L= e o = R4

10 Disassembly

Top 10 problems that Coloradans wanted to fix in 2020 according to iFixit data.

Rank Manufacturer
Apple
Sony
Samsung
HP
Nintendo
Microsoft
Lenovo
SharkMNinja
Dell
Honda

Top 10 Original Equipment Manufacturers that make the devices Coloradans wanted to fix in 2020.
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ACCORDING TO IFIXIT DATA

610

manufacturers of devices
that Coloradans went to iFixit
to repair often do not sell parts
or provide service information.

6 of the top 10 Original Equipment Manufacturers put up unnecessary barriers to repairing their devices. They are Apple, Samsung,
Sony, SharkNinja, Microsoft, and Nintendo.



Dear State Lawmaker,

As businesses that work in electronics repair we face significant barriers to fixing many products
-- barriers imposed by manufacturers.

By blocking access to diagnostics, schematics, tools and replacement parts, manufacturers
undercut or even block independent repair. As a result, we are frequently turning away business
that we could easily handle otherwise. This makes it harder for businesses like ours to thrive
and serve our communities.

When you open an appliance, laptop or cell phone to replace a broken part, you need the spare
part and technical information to fix it properly. None of this encroaches on security, privacy or

trade secrets, as manufacturers sometimes try to claim.

We urge you to support Right to Repair legislation which would give consumers and businesses

access to parts, tools, and service manuals necessary for repair.

Sincerely,
Earth Mountain
Joni Steiner Education Farm Weston
Ben Pfeffer Raisin' Roots Farm Fort Collins
Jules Snarr Simple Things, LLC Lyons
John Ellis Farmer Johns Boulder
Kayann Short Stonebridge Farm Niwot
Leandra Arellano Backyard Farm Fort Collins
Jeni Nagle Ela Family Farms Denver
Lasha Guillen Fort Collins
David Laskarzewski UpRoot Colorado Marble
Alex Zeidner Folks Farm and Seed Fort Collins
Kristin ramey Long Shadow Farm Berthoud
GROW GIRL
ELAINE SILBURN ORGANICS Littleton
David Helmer Alida's Fruits Palisade
Andre Houssney Jacob Springs Farm Boulder

Mark Waltermire

Thistle Whistle Farm

Hotchkiss



Dear State Lawmakers,

As businesses that work in electronics repair we face significant barriers to fixing many products
-- barriers imposed by manufacturers.

By blocking access to diagnostics, schematics, tools and replacement parts, manufacturers
undercut or even block independent repair. As a result, we are frequently turning away business
that we could easily handle otherwise. This makes it harder for businesses like ours to thrive
and serve our communities.

When you open an appliance, laptop or cell phone to replace a broken part, you need the spare
part and technical information to fix it properly. None of this encroaches on security, privacy or

trade secrets, as manufacturers sometimes try to claim.

We urge you to support Right to Repair legislation which would give consumers and businesses

access to parts, tools, and service manuals necessary for repair.

Sincerely,

Alan Cerrillo

Jeremy Marshall

Elite iPhone Repair

Grand Junction
Smartphone Repair

Denver

Grand Junction

Damon Oribello Nerdtap Grand Junction
samuel fouks Denver Phone Doctor Denver
Ryan w. phone repair inc. Denver
Zachary William Price  Zach the Tech, LLC Pueblo
Mike Ryan Mobile Tech Vets Pueblo
Adam Mossberger Computer Help Pueblo
James Nash McNichol  Tech-Nichol LLC Durango
Nicole Harvey Computer Help Pueblo
Steve Pisano Device Doctors Winter Park
Joshua valdez GoGo-Zen Evans
Paragon Tech Services
Juan maulet ll.c Aurora
Dennis Eboxlab Conifer
Sergio Quinto Ideas Denver



Brad Sparks
Sherry Fix

Daniel Brown

Steve Paulick

Jim Jenson
Ryan Schulman

Brad Roths

Chris McCotter
Bobby Rose
Mike Deets
Donny Sullivan

David Orion

Erik Lilleland

Joshua O'Grady

Chad MacDonald

Dave Whalen

Walt Price

Andrei Andronescu
Peter Schindler

Dee Hofstatedler

NoCo Cell Phone and
Repair

FlashFix

Crestone Computer

Computer Physicians,
LLC

A Through Z
Computing, LLC

Ryan's tech solutions

Tech Revision

The PC Clinic of
Durango

Hollywood PC Repair
Device Hop
DNR Device Repair

The Apple Doctor

No Ware Computer
Repair

O'Grady's Cell Phone
Repair

Genius Computer
Repair

Tech Hub

Total Communications
PC-resQ

The Wireless Alliance

Clean Valley Recycling

Greeley
Grand Junction

Crestone

Longmont

Fort Collins
Colorado Springs

Fort Collins

Durango
Colorado Springs
Pueblo

Pueblo

Salida

Grand Junction

Colorado Springs

Denver

Denver
Wheat Ridge
Lakewood
Lafayette

La Junta



Submission of George Slover
Senior Policy Counsel, Consumers Union
to
Right to Repair Task Force
Vermont State Assembly
Meeting of October 9, 2018

[I did not prepare a formal written statement before the meeting,
had not understood that was expected. This submission distills the
oral remarks | made, as well as addressing an issue brought up
during the meeting. 1 would be happy to address any further
questions that occur to the Task Force as it considers legislation.]

| appreciate being invited to this meeting, being brought into this discussion. | work for
Consumers Union, the advocacy division of Consumer Reports, the organization that does testing
and ratings of cars, appliances, and other consumer products and services. Our policy advocacy
is informed by that testing and ratings work, and by our interactions with consumers in
connection with that work.

We support right-to-repair legislation such as this Task Force is considering. It promotes
competition, allowing the marketplace to give product owners more options, and more affordable
options, for repairing the electronic products they own. It helps affordably preserve the useful
life of the product. It helps give consumers the bedrock rights and incidents of product
ownership that they have traditionally been able to expect — that once a product is purchased, and
possession is transferred from the seller to the buyer, the buyer takes control along with
possession.

Several years ago, Consumers Union led the effort to convince the Copyright Office to
create an exception under the Digital Millennium Copyright Act to permit consumers to
“unlock” the software in their mobile phone so they could choose which wireless network to sign
up with without having to throw their phone away and buy a new one. We supported giving a
similar right to owners of software-enabled consumer products generally, so the consumer could
choose to have those products repaired by independent repair services.

The right-to-repair legislation you are considering is corollary to those efforts, so that the
independent repair services have the basic technical information and tools in order to provide
consumers with that choice. It is similar to a law that already applies for automobiles.



Other public benefits that flow from providing consumers with that choice include cutting
down on unnecessary waste, and creating business opportunities for the independent repair
providers who want to offer consumers that choice.

| understand that | was not invited to come to Vermont to make the basic case for right-
to-repair legislation, as others have already done, so much as to address legal issues flagged in
the memorandum circulated by Legislative Counsel David Hall on September 10, and in
particular the constitutional issues. And also to be available to answer questions regarding the
most recent draft model bill, which | had a significant hand in helping polish and clarify.

While I am not a constitutional law scholar, | have been a lawyer for almost 40 years, and
spent a decade as counsel to the U.S. House Judiciary Committee, where constitutional issues
were commonly considered. | also spent two years, early in my legal career, as law clerk to a
federal judge, during which time I helped him consider a number of constitutional cases.

| have reviewed the cases referenced in the very thorough Legislative Counsel
memorandum, and have also conducted an additional search for other relevant cases. Based on
that review, | believe the model right-to-repair legislation is on sound constitutional footing.

Importantly, that model legislation, dated July 24, 2018, which I believe the Task Force
already has before it, but which I am attaching, would not require any new information or
products or parts to be created; it requires only that information and products and parts already
created be shared on essentially equivalent terms with independent repair services as with
authorized repair services. It would provide for equal treatment for independent repair services,
not favored treatment.

First Amendment

The model legislation has none of the hallmarks of presenting a First Amendment
problem. Most commercial speech cases are about advertising — or, more broadly stated, about
information describing the product or service that consumers can use to assess the product or
service. Required labeling is a prominent example. In contrast, this bill is about providing
operational information, to enable the consumer to ensure the product is functioning properly.
I’m not aware of any case that has considered that kind of disclosure requirement to present First
Amendment issues. But even drawing inferences from the advertising cases, it seems clear that
the required disclosures here do not run afoul of the First Amendment.

The September 10 memorandum referenced primarily two Supreme Court cases. The
first, Central Hudson Gas & Elec. Corp. v. Public Services Commn, 447 U.S. 557 (1980), was
an advertising case, in which the Court invalidated a state regulation that flatly banned all
promotional advertising by electric utility companies operating in the state. The second,
Zauderer v. Office of Disciplinary Counsel of Supreme Court, 471 U.S. 626 (1985), was also an
advertising case, in which the Court invalidated the part of a state disciplinary action against an
attorney that suppressed an accurate newspaper ad regarding legal services, while upholding the

2



part that required legal expense information to be disclosed in an accurate way. Both of these
cases were about direct government suppression of commercial speech.

Zauderer made clear that laws requiring the provision of information were subject to a
less strict standard. “Because the extension of First Amendment protection to commercial
speech is justified principally by the value to consumers of the information such speech provides
... appellant’s constitutionally protected interest in not providing any particular factual
information in his advertising is minimal” and his rights as an advertiser “are adequately
protected as long as disclosure requirements are reasonably related to the State’s interest in
preventing deception of consumers.”

Other cases have followed Zauderer, while explaining that its standard for required
disclosures applied more broadly than just to the state’s interest in preventing consumer
deception.

e 44 Liquormart, Inc. v. Rhode Island, 517 U.S. 484 (1996), upholding the required
advertising of liquor prices, explained that requiring disclosure of beneficial consumer
information is subject to the same less strict review as regulation of commercial messages
to protect consumers from misleading, deceptive, or aggressive sales.

e Milavetz, Gallop & Milavetz, P.A. v. United States, 559 U.S. 229 (2010), upholding
disclosure requirements for attorneys advising bankruptcy clients, spoke of the
government interest in preventing consumer deception in a broader sense, of ensuring
that consumers had the information needed to properly avail themselves of bankruptcy.

e National Electrical Manufacturers Ass’n v. Sorrell, 272 F.3d 104 (2d Cir. 2001),
upholding the required labeling of mercury-containing light bulbs, said that commercial
disclosure requirements are treated differently from restrictions on commercial speech
because mandated disclosure of accurate, factual, commercial information does not
offend the core First Amendment values of promoting efficient exchange of information
or protecting individual liberty interests — and in fact promotes those values. And the
court noted that “[iJnnumerable federal and state regulatory programs require the
disclosure of product and other commercial information.”

e N.Y. State Restaurant Ass’n v. N.Y. City Board of Health, 556 F.3d 114 (2d. Cir. 2009),
upholding the required disclosure by restaurants of nutritional information, stated the
standard as that rules “mandating that commercial actors disclose commercial
information” are subject to the Zauderer rational basis test.

e Sorrell v. IMS Health Inc., 564 U.S. 552 (2011) invalidated a VVermont statute forbidding
pharmaceutical manufacturers from using information obtained from pharmacies, on
drugs individual doctors have prescribed, to target those doctors with marketing. The
court noted that this was a restriction on speech, and further that it was targeted at one
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specific class of speakers, based on their identity and the purpose of their speech. No one
else was restricted. So it was not tailored to the state’s expressed interest in protecting
confidentiality, and therefore warranted heightened scrutiny. “The First Amendment
directs courts to be especially skeptical of regulations that seek to keep people in the dark
for what the government perceives to be their own good.”

American Meat Institute v. USDA, 760 F.3d 18 (D.C. Cir 2014) (en banc) upheld the
required disclosure of country of origin and country of processing for meat products.
Following Zauderer, the court held that “the extension of First Amendment protection to
commercial speech is justified principally by the value to consumers of the information
such speech provides ...” and therefore that first amendment interests are ““substantially
weaker” for required disclosure than for suppression of information. That goes beyond
the purpose of preventing consumer deception, the court held: “To the extent other cases
in this circuit may be read as ... limiting Zauderer to cases in which government points to
an interest in correcting deception, we now overrule them.”

Board of Trustees v. Fox, 492 U.S. 469 (1989), applying the stricter Central Hudson test
to a suppression of commercial speech, upheld a ban on advertising and marketing of
Tupperware at a “Tupperware party” in campus dorm. The Court held that the
suppression of this commercial speech was permissibly based on, and appropriately
tailored to fit, the state’s asserted interests — none of which involved preventing
deception, and all of which the Court found to be substantial — promoting an educational
rather than commercial atmosphere on campus, promoting safety and security, preventing
commercial exploitation of students, and preserving residential tranquility. The Court
also clarified that the state is not required to choose the least restrictive among all
alternatives.

Pharmaceutical Care Management Ass’n v. Rowe, 429 F.3d 294 (1st Cir. 2005) did not
involve advertising. It involved a state law requiring pharmaceutical benefits managers
to disclose conflicts of interest and financial arrangements with third parties in order to,
among other things, promote competition. In rejecting the First Amendment challenge,
the court first cited Zauderer for the general proposition that commercial speech is
entitled to less protection, and that a party faced with a legal disclosure requirement has
only a minimal interest in withholding the information. “Purely commercial speech is
more susceptible to compelled disclosure requirements.” (quoting Riley v. National
Federation of Blind, 487 U.S. 781, 796 n.9 (1988), which cited Zauderer.)

The court went on to distinguish the disclosures required here from the kind of
advertising disclosures involved in Zauderer and other cases: “What is at stake here, by
contrast, is simply routine disclosure of economically significant information designed to
forward ordinary regulatory purposes — in this case, protecting covered entities from
questionable PBM business practices.” The court stated that it was “obvious” that the
disclosure requirements are “reasonably related” to a substantial state interest, as they

4



were “designed to create incentives within the market for the abandonment of certain
practices that are likely to unnecessarily increase cost without providing any
corresponding benefit to the individual ... and that appear to be designed merely to
improve a drug manufacturer’s market share.”

The required disclosures here are thus arguably a bit closer to the kind of required
disclosures that would be involved in a right-to-repair law, because they go beyond the
kind of direct advertising or marketing to consumers that the First Amendment cases
generally involve. But they are still different, in that they are still about better informing
the market about the nature of the service being sold, rather than providing information to
better ensure the proper operation of the product. | am not aware of any challenge to
instructional information on First Amendment grounds, let alone a successful one.

At the October 9 Task Force meeting, two recent Supreme Court cases were referenced.

Both are relevant to the Task Force’s consideration. But neither would appear to provide a new
basis for holding an appropriately written right-to-repair law to be in violation of the First
Amendment.

National Institute of Family & Life Advocates v. Becerra, 138 S. Ct. 2361 (2018),
decided in June, involved a law requiring licensed crisis pregnancy centers to notify
women that California provides free or low-cost abortion services. The Court held that
the requirement likely infringes on the centers’ first-amendment rights, thus necessitating
further legal proceedings. The Court was careful to distinguish this from required
disclosure of factual, non-controversial information related to its own products and
services (as in Zauderer), and from regulation of conduct that incidentally burdens
speech (as in Ohralik v. Ohio State Bar Assn., 436 U. S. 447, 455-456 (1978).

(In Ohralik, upholding suspension of an attorney for soliciting auto accident victims, the
Court had stated: “It has never been deemed an abridgment of freedom of speech or
press to make a course of conduct illegal merely because the conduct is in part initiated,
evidenced, or carried out by means of language, either spoken, written, or printed. ...
[T]he State does not lose its power to regulate commercial activity deemed harmful to the
public whenever speech is a component of that activity.” The Court also recognized the
state interests implicated, including the general interest in protecting consumers and
regulating commercial transactions, as strong.)

Here, the Court emphasized, the required disclosure was about services provided not by
the facility, but by the state, and those services included abortion services. And it was
not about conduct incidentally touching on speech — as did the informed consent
requirements for abortion services upheld in Planned Parenthood of Southeastern Pa. v.
Casey, 505 U. S. 833 (1992). In contrast, this was about directly required speech — and
the requirement applied only to a narrowly targeted category of facilities; moreover, it



applied to all interactions between a covered facility and its clients, regardless of whether
a medical procedure is ever sought, offered, or performed. Furthermore, it was a
requirement imposed squarely on non-commercial speech, compelling the centers to
provide a specific message on a very controversial topic, to which many of the centers
objected strongly, on deeply-held religious grounds, requiring a center to inform women
about how they can obtain state-subsidized abortions at the same time it is trying to
dissuade women from choosing that option. The concurring opinion added that the
history of the law’s passage and its narrowly targeted application suggest a real
possibility that these centers were targeted because of their beliefs.

e CTIA - The Wireless Association v. City of Berkeley, 138 S. Ct. 2708 (2018), remanded
the case for further consideration in light of Becerra. That case involves a municipal
ordinance requiring cell phone retailers to inform purchasers that carrying a cell phone
close to the body may exceed FCC guidelines for exposure to radio-frequency. The
Court intimated no opinion about whether the Ninth Circuit’s upholding the requirement
should be reaffirmed or reversed, and there are strong grounds for upholding it based on
Becerra and the precedents it cites. The case remains pending in the Ninth Circuit. To
the extent that the case may turn on whether the risk of exposure — based on the scientific
judgment of the industry’s key federal regulator — can be rendered “controversial”
because it is disputed by the industry, the city notes in its remand brief that that would
apply to virtually every required disclosure imaginable. In any event, this disclosure, like
the others discussed above, is a disclosure regarding the nature of the product, rather than
providing information to help ensure the effective operation of the product, as the right-
to-repair law would require.

Commerce Clause

The model legislation also has none of the hallmarks of presenting a dormant Commerce
Clause problem — that the state would be unconstitutionally interfering with or burdening
interstate commerce. There is no discrimination, as it applies equally to in-state and out-of-state
manufacturers. There is no extraterritoriality, as it applies only to equipment bought or being
used in the state. There is no impediment to crossing state lines, in either direction. And there is
no significant burden — no new manufacturing or creation of information is required, and the
expenses of sharing the parts and information more widely are minimal. The manufacturer is
expressly permitted to charge the equivalent amount to an independent repair service provider as
it is charging to an authorized service provider. And for any documentation that the
manufacturer normally would provide online but that the independent asks for in physical printed
form, the manufacturer is expressly permitted to charge for the reasonable actual costs of
preparing and sending it. On the other side of the equation, the there is a significant state interest
in giving consumers effective options for repair of the electronics they own, as noted above.

The principal dormant Commerce Clause decisions referenced in the September 19
memorandum are Oregon Waste Systems v. Department of Environmental Quality, 511 U.S. 93
(1994), in which the Court invalidated an overtly and intentionally discriminatory surcharge for
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disposal of solid waste brought in from out of state; Department of Revenue v. Davis, 553 U.S.
328 (2008), in which the Court upheld an overtly and intentionally discriminatory tax on interest
from out-of-state municipal bonds, finding the state’s interest sufficient to justify the
discriminatory treatment; Healy v. Beer Institute, 491 U.S. 324 (1989), in which the Court held
that a law requiring breweries that shipped beer out-of-state to set prices in-state at or lower than
prices charged in adjoining states unjustifiably interfered with the breweries’ ability to promote
their beer in those adjoining states; Ford Motor Co. v. Texas Dept. of Transportation, 264 F.3d
493 (5th Cir. 2001), in which the court upheld a prohibition on retail auto sales by
manufacturers; and Pike v. Bruce Church, 397 U.S. 137 (1970), in which the Court invalidated
an ostensibly neutral requirement to package in the state all produce grown in the state.

Pike is the leading case regarding state laws that regulate evenhandedly to effectuate a
legitimate local public interest, and is the case most relevant here, along with Ford Motor
Company.

e Pike v. Bruce Church, 397 U.S. 137 (1970), involved an Arizona law that required
growers of cantaloupes in the state to package them in the state, pursuant to specific
standards, and clearly label them as being produced in the state, before shipping them out
of state. The expressed purpose of the law was to enforce quality standards for fruit
being shipped out of state with an Arizona label, in order to protect the reputation of the
state’s produce. Pursuant to the law, the state issued an order prohibiting a cantaloupe
grower from shipping its cantaloupes out of state without complying with that law. The
grower already had a packaging plant 30 miles from its Arizona fields, but across the
state line. Complying with the order would have required the grower to build a new
packaging plant, at considerable expense, to perform the same packaging operation.

The Court invalidated the order, as applied against the specific grower — it did not
invalidate the law, and in dicta said the law’s requirements as applied to produce packed
in the state were valid. But applying the law to this grower, in this instance did not
further the state's expressed interest, because the cantaloupes were not being labeled as
being produced in Arizona. And the state’s indirect interest in having the grower's high-
quality produce labeled as being produce in the state was not enough to justify the
additional expense the grower would be required to incur.

Pike established the general standard for evaluating non-discriminatory laws. “Where the
statute regulates evenhandedly to effectuate a legitimate local public interest, and its
effects on interstate commerce are only incidental, it will be upheld unless the burden
imposed on such commerce is clearly excessive in relation to the putative local benefits.”

e Ford Motor Co. v. Texas Dept. of Transportation, 264 F.3d 493 (5th Cir. 2001) held that
the state law prohibiting retail auto sales by manufacturers did not pose a Commerce
Clause problem. First, the court noted there was no discrimination — “The [Supreme]
Court’s jurisprudence finds discrimination only when a State discriminates among
similarly situated in-state and out-of-state interests.” Second, the court recognized that



“discouraging economic concentrations ... [is] undoubtedly [a] legitimate state interes[t].”
(Citing Lewis v. Bt Investment Managers, 447 U.S. 27, 43 (1980))

National Electrical Manufacturers Ass’n v. Sorrell, 272 F.3d 104 (2d Cir. 2001), upheld a
Vermont law requiring labeling of mercury-containing light bulbs. Applying the Pike
test, the court found no undue burden on commerce. The focus of the disparate burden
analysis under the Commerce Clause, the court explained, is a state’s shifting the costs of
regulation to other states. “For a state statute to run afoul of the Pike standard, the
statute, at a minimum, must impose a burden on interstate commerce that is qualitatively
or quantitatively different from that imposed on intrastate commerce.”

Pharmaceutical Care Management Ass’n v. Rowe, 429 F.3d 294 (1st Cir. 2005),
discussed above with regard to the First Amendment challenge, also upheld the state law
requiring PBM disclosures against a Commerce Clause challenge. Applying the Pike
test, the court said there was no undue burden on interstate commerce — that a reduction
in company profits resulting from increased disclosure is not a cognizable burden, let
alone an excessive one — and that the intended public benefits, promoting competition
and improved consumer access and affordability, were clear and substantial. The court
further explained that the Commerce Clause “protects the interstate market, not particular
interstate firms, from prohibitive or burdensome regulations.” (quoting Pharmaceutical
Research & Manufacturers of America v. Concannon, 249 F.3d 66, 84 (1st Cir. 2001),
quoting Exxon Corp. v. Governor of Maryland, 437 U.S. 117, 127-28 (1978))

At the October 9 Task Force meeting, another case, Legato Vapors, LLC v. Cook, 847

F.3d 825 (7th Cir. 2017), was referenced. It would not appear to provide a new basis for holding
an appropriately written right-to-repair law to be in violation of the Commerce Clause.

Legato Vapors involved an Indiana statute that imposed extensive and detailed
manufacturing requirements on manufacturers of e-liquid solutions used for e-cigarettes
and vaping, as a condition for selling the solutions in the state. The court held that these
requirements, as they applied to manufacturers whose manufacturing operations are
conducted entirely out-of-state, were an undue burden on interstate commerce. The court
emphasized that the requirements were highly intrusive, expensive, “astoundingly
specific,” and exacting, and created an undue risk of substantial and irreconcilable
conflicts with other states. They even included required consent to their enforcement by
the State of Indiana by allowing the Indiana Alcohol and Tobacco Commission “to enter
during normal business hours ... to conduct physical inspections, sample the product ...
and perform an audit.”

The court further noted pointedly that there was only one company in the entire United
States, “located not so coincidentally in Indiana,” that satisfied the criteria of the Indiana
statute. Before the statute went into effect, ninety percent of e-liquid revenue in Indiana
came from e-liquids manufactured out-of-state. Now, only six manufacturers — compared
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to the more than one hundred selling in Indiana before — supplied e-liquids to Indiana
retailers. Four of those six were in-state companies.

The court emphasized that the requirements were “not like the labeling cases, where an
out-of-state producer may comply by making minor adjustments to its production
processes so that labeling will conform to the governing state’s requirements. The direct
regulation of out-of-state facilities and services has effects that are not comparable to
mere incidental effects of a facially neutral law regulating labels, such as those on light
bulbs or milk. The asserted purpose of the statute — protecting the health and safety of
Hoosiers who consume e-liquids — is of course legitimate. But the defendants have failed
to offer any evidence that less intrusive alternatives to these unprecedented
extraterritorial provisions are incapable of serving that purpose.”

Contracts Clause

It would not appear that any substantial issue would be raised regarding the validity of
the model right-to-repair law under the Contracts Clause. This seems well within the state’s
long-recognized authority to regulate in the public interest of its citizens, and well within what
would be foreseeable to businesses operating or selling into the state.

The September 10 memorandum references one case, Energy Reserves Group v. Kansas
Power & Light, 459 U.S. 400 (1983). This case establishes the general rule that, once a
legitimate public purpose has been identified, the question is whether the adjustment the law in
question makes to the rights and responsibilities of contracting parties is based upon reasonable
conditions and is of a character appropriate to the public purpose justifying the legislation’s
adoption. “Unless the state itself is a contracting party ... courts properly defer to legislative
judgment as to the necessity and reasonableness of a particular measure.” The Court further
noted that a key consideration in whether there was substantial impairment is whether the kind of
regulation involved was foreseeable.

e Buffalo Teachers Federation v. Tobe, 464 F.3d 362 (2nd Cir. 2006), upheld a state law
freezing wages. The court followed Energy Reserves Group in setting out a three-part
test: (1) is the contractual impairment substantial and, if so, (2) does the law serve a
legitimate public purpose such as remedying a general social or economic problem and, if
such purpose is demonstrated, (3) are the means chosen to accomplish this purpose
reasonable and necessary — and that, unless the state itself is a party to the contract, courts
usually defer to a legislature’s determination as to whether a particular law was
reasonable and necessary.

Takings Clause

It also would not appear that any substantial issue would be raised regarding the model
right-to-repair law as a possible unconstitutional “taking” under the Due Process Clause.



The September 10 memorandum references the leading case, Penn Central
Transportation Co. v. New York City, 438 U.S. 104 (1978), in which the Court upheld rejection
of a proposed new commercial construction on top of the Penn Central Terminal, based on its
designation as a historical landmark. The Court held that the restrictions imposed were
substantially related to promotion of the general welfare.

Of the few subsequent Supreme Court decisions citing Penn Central, most involve, like
that case, real estate, or a direct confiscation of physical property, as did Horne v. Department of
Agriculture, 135 S. Ct. 2419 (2017) (raisin set-aside).

One decision that does not is Connolly v. Pension Benefit Guaranty Corp., 475 U.S. 211
(1986), which involved a required payment into a multi-employer pension plan by a company
withdrawing from the plan. The Court distilled the Penn Central ad hoc test as involving “three
factors of particular significance: 1) the economic impact of the regulation on the claimant; (2)
the extent to which the regulation has interfered with reasonable investment-backed
expectations; and (3) the character of the governmental action.” The Court ruled that the
required pension payment was not a taking, because the requirement “arises from a public
program that adjusts the benefits and burdens of economic life to promote the common good,”
and that it did not interfere with reasonable investment-backed expectations.

A more analogous case is Ruckelshaus v. Monsanto Co., 467 U.S. 986 (1984), which
involved public disclosure by the EPA of health, safety, and environmental information
regarding pesticides, which Monsanto claimed was trade secrets. While affirming that trade
secrets are property subject to protection under the Takings Clause, the Court held that Monsanto
did not have a reasonable investment-backed expectation of preserving confidentiality of the
information, during a time when the law was silent on the question of confidentiality.

e Pharmaceutical Care Mgmt. Ass'n v. Rowe, 429 F.3d 294 (1st Cir. 2005), discussed
above with respect to the First Amendment and the Commerce Clause, also included a
challenge under the Takings Clause to the state law requiring PBMs to disclose conflicts
of interest and financial arrangements with third parties. The Court held there was no
unconstitutional taking — there was a traditional state regulatory interest, and no
interference with any reasonable investment-backed expectation. “PBMs should ... have
expected the possibility that they would have to disclose to their covered entity
customers’ information needed to forestall what could reasonably be deemed abusive
control. ... If PBMs truly assumed that they would be free from disclosure requirements
of the sort set forth in the Maine law here, this would be more wishful thinking than
reasonable expectation.” As noted above, the court emphasized that [w]hat is at stake
here ... is simply routine disclosure of economically significant information designed to
forward ordinary regulatory purposes — in this case, protecting covered entities from
questionable PBM business practices.”
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Here, the State of Vermont has a long-recognized interest in promoting competition in
order to give consumers the protections of meaningful choice and an effective voice in the
marketplace. The interest of manufacturers and their authorized repair facilities would be the
additional profits to be gained by foreclosing such competition, so they could charge monopoly-
level prices for repairs. That’s not an interest they would have a reasonable investment-backed
expectation of obtaining.

Other issue raised at October 9 Task Force meeting — safety/security

Among the issues raised by other witnesses at the October 9 meeting was whether
making repair information and tools more widely available might create significant safety or
security issues. | do not believe so.

One aspect of this safety/security issue was the notion that independent repair of a
complicated product might result in it being repaired incorrectly, damaging the product and,
potentially, causing a fire hazard. This, of course, could potentially happen with any repair,
including one by the manufacturer or an authorized repair provider. The question is
fundamentally no different than what is posed by independent repair of an automobile, where
independent repair has been commonplace for many decades, and is expressly protected by a law
on which the model legislation is based. As I indicated at the meeting, The Legislature may
want to consider whether there are specific products that are particularly sensitive, and might
warrant an exception from the legislation. We would expect manufacturers of various products
to propose that course of action. In our view, the Legislature should consider those proposals
appropriately, but the burden should be on the proponents to substantiate the need for any
exception.

The other aspect of this safety/security issue was whether, for home appliances, allowing
an independent repair service technician — an unaffiliated stranger — into the home could create a
danger to persons inside the home. This also, of course, could potentially happen with an
authorized repair provider. And likewise, the question is no different than what we have long
been accustomed to with service providers we invite into our homes, such as furnace technicians,
electricians, plumbers, even housekeepers and baby sitters. Homeowners have ways of taking
appropriate precautions, and those would be available here as well.

Thank you again for inviting me to participate as you consider this important consumer
legislation. We would be pleased to assist you further.
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