Office of Legislative Legal Services
Colorado General Assembly
Colorado State Capitol
200 East Colfax Avenue Suite 091
Denver, Colorado 80203-1716
Tel: 303-866-2045 Fax: 303-866-4157
Email: olls.ga@state.co.us

Statutory Revision Committee (SRC)
Friday, March 23, 2018
State Capitol, Upon Adjournment, SCR 352
1. Update on nonstatutory legislative declarations
2. Presentation of memoranda describing potential SRC legislation:
a. Concerning manufacturers performing warranty work
Proposed by: OLLS staff Drafter: Jery Payne
b. Removing references to the repealed "Proposition AA refund account"
associated with the marijuana tax cash fund
Proposed by: OLLS staff Drafter: Jane Ritter
c. Adding a nonsubstantive cross-reference to the crime of failure to
register as a sex offender
Proposed by: Attorneys in Judicial Branch Drafter: Michael Dohr
d. Repealing obsolete CDPHE statutes
Proposed by: Department of Public Health & Environment Drafter: Kristen
Forrestal
e. Removing language that prohibits sectarian entities from applying for
certain public grant programs
Proposed by: Senator Moreno, Chair Drafter: Brita Darling
3. Other business?
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MEMORANDUM 2a1
TO:

Statutory Revision Committee

FROM:

Jery Payne, Office of Legislative Legal Services

DATE:

March 19, 2018

SUBJECT: A statutory requirement forbidding powersports vehicle manufacturers
from performing warrantees

Summary
Off-highway vehicles, snowmobiles, and personal watercraft are powersports vehicles,
which are regulated by part 5 of article 6 of title 12, C.R.S. Section 12-6-523 (1)(a),
C.R.S., forbids the manufacturers of these vehicles from performing warrantee work.
During a committee hearing, a legislator proposed that the word “not” be inserted in
the provision. The effect of this change is that manufacturers cannot legally perform
warrantee work.
In addition, this provision arguably violates article 1, section 10 of the United States
Constitution and article 2, section 11 of the Colorado Constitution.
This issue was brought to staff's attention by a legislative editor at the Office of
Legislative Legal Services (OLLS).
Based on its research, OLLS staff recommends legislation to change the provision, in
section 12-6-523 (1)(a), C.R.S., to allow manufacturers to honor warrantees.

This legal memorandum was prepared by the Office of Legislative Legal Services (OLLS) in the course
of its statutory duty to provide staff assistance to the Statutory Revision Committee (SRC). It does not
represent an official legal position of the OLLS, SRC, General Assembly, or the state of Colorado, and
is not binding on the members of the SRC. This memorandum is intended for use in the legislative
process and as information to assist the SRC in the performance of its legislative duties.
1

1

Analysis
Section 12-6-523 (1)(a), C.R.S., reads:
12-6-523. Unlawful acts. (1) It is unlawful and a violation of this part 5
for any powersports vehicle manufacturer, distributor, or manufacturer representative:
(a) To willfully fail to cause to not be performed any written warranties
made with respect to a powersports vehicle or parts thereof;

Read literally, this provision forbids honoring written warrantees. This section is within
part 5 of article 6 of title 12, C.R.S. Part 5 regulates the sale of powersports vehicles. A
substantially similar part 1 regulates the sale of motor vehicles. Part 1 contains a
similar provision to section 12-6-523 (1)(a), C.R.S.:
12-6-120. Unlawful acts. (1) It is unlawful and a violation of this part 1
for any manufacturer, distributor, or manufacturer representative:
(a) To willfully fail to perform or cause to be performed any written warranties made with respect to any motor vehicle or parts thereof;

This section requires a manufacturer to honor the written warrantee. This appears to
be the purpose of both these provisions.
A written warrantee is a contractual obligation that accompanies the sale of a
powersports vehicle. Arguably, forbidding a manufacturer from honoring written
warrantees violates the contracts clauses of both the Colorado and United States
Constitutions:
Section 11. Ex post facto laws. No ex post facto law, nor law impairing
the obligation of contracts, … shall be passed by the general assembly.2
Section 10. Powers denied individual states. (1) No state shall … pass
any … law impairing the obligation of contracts….3

2

Colo. Const. art. I, § 11.

3

U.S. Const. art. I, § 10.

2

In Energy Reserves Group, Inc. v. Kansas Power & Light Co., the United States Supreme
Court set out a three-level4 analysis to determine if legislation violates the obligationsof-contracts clause. To prevail, the person seeking to overturn a statute must first show
that the statute has caused a substantial impairment of a contractual relationship.5 If
the law constitutes a substantial impairment, then the state may justify the law by
showing that the impairment serves a "significant and legitimate public purpose." 6
Forbidding a manufacturer from performing its obligations under a written warrantee
is a substantial impairment because it is a complete impairment of the obligation.
Therefore, the first test is met.
Although it would be a fact-based analysis, it appears that forbidding a manufacturer
from repairing the motor vehicles of the public would hurt the public. This is hard to
reconcile with the state’s need to show that the law serves a significant and legitimate
public purpose. So it is likely that this provision, as it currently exists, would be held to
violate the obligations-of-contracts clause.
Therefore, this provision arguably conflicts with the state and federal constitutions.

Statutory Charge7
The Statutory Revision Committee is tasked with recommending legislation necessary
to modify defects in the law and modify or eliminate contradictory laws. The provision
forbidding performing warrantees is probably an error and contradicts the state and
federals constitutions.

This memo does not set out the third part of the analysis for the sake of brevity. The third level is not
relevant because the statute would probably be found to violate the contracts clause on the second level
of analysis.
4

5

Energy Reserves Group, Inc. v. Kansas Power & Light Co., 459 U.S. 400, 411 (1983).

6

Id. at 412.

7

The Statutory Revision Committee is charged with "[making] an ongoing examination of the statutes
of the state and current judicial decisions for the purpose of discovering defects and anachronisms in the
law and recommending needed reforms" and recommending "legislation annually to effect such changes
in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory
rules of law and to bring the law of this state into harmony with modern conditions." § 2-3-902 (1),
C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal
provisions of the Colorado Revised Statutes." § 2-3-902 (3), C.R.S.

3

Proposed Bill
The attached bill draft would eliminate the conflict by changing the provision to match
section 12-6-120 (1)(a), C.R.S.

4
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Statutory Revision Committee

@House1 Committees

@House2 Committees

BILL TOPIC: "Powersports Vehicle Written Warranties"
A BILL FOR AN ACT
101
102

CONCERNING

A REQUIREMENT THAT WRITTEN WARRANTIES FOR

POWERSPORTS VEHICLES BE HONORED.

Bill Summary
(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://leg.colorado.gov/.)
Statutory Revision Committee. Current law appears to forbid a
powersports vehicle manufacturer or distributor from honoring written
warranties. The bill clarifies that the powersports dealer is required to
honor written warranties.

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.

Capital letters or bold & italic numbers indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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Be it enacted by the General Assembly of the State of Colorado:

2

SECTION 1. Legislative declaration. The purpose of this

3

legislation, enacted in 2018, is to clarify that it is unlawful for a

4

powersports vehicle manufacturer or distributor to fail to perform written

5

warranties on the powersports vehicle.

6
7

SECTION 2. In Colorado Revised Statutes, 44-20-423, amend
as enacted by Senate Bill 18-030 (1)(a) as follows:

8

44-20-423. Unlawful acts. (1) It is unlawful and a violation of

9

this part 4 for any powersports vehicle manufacturer, distributor, or

10

manufacturer representative:

11

(a) To willfully fail to PERFORM OR cause to not be performed any

12

written warranties made with respect to a powersports vehicle or parts

13

thereof;

14

SECTION 3. Act subject to petition - effective date. This act

15

takes effect October 1, 2018; except that, if a referendum petition is filed

16

pursuant to section 1 (3) of article V of the state constitution against this

17

act or an item, section, or part of this act within the ninety-day period

18

after final adjournment of the general assembly, then the act, item,

19

section, or part will not take effect unless approved by the people at the

20

general election to be held in November 2018 and, in such case, will take

21

effect on the date of the official declaration of the vote thereon by the

22

governor.
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MEMORANDUM 2b1
TO:

Statutory Revision Committee

FROM:

Jane M. Ritter, Office of Legislative Legal Services

DATE:

March 19, 2018

SUBJECT: Removing statutory references to the repealed "Proposition AA refund
account" associated with the marijuana tax cash fund

Summary and Analysis
House Bill 15-1367 created part 6 of article 28.8 of title 39, C.R.S., concerning the
ballot issue related to Proposition AA refunds related to the marijuana tax cash fund.2
Specifically, section 39-28.8-604, C.R.S., created Proposition AA refund account.
Section 39-28.8-607, C.R.S., repealed this part 6 on July 1, 2017. However, several
obsolete references remain in statute to the now-repealed section 39-28.8-604, C.R.S.

Statutory Charge3
Removing obsolete references to a previously repealed funding mechanism meets the
Statutory Revision Committee's statutory charge to eliminate obsolete provisions of
law.

This legal memorandum was prepared by the Office of Legislative Legal Services (OLLS) in the course
of its statutory duty to provide staff assistance to the Statutory Revision Committee (SRC). It does not
represent an official legal position of the OLLS, SRC, General Assembly, or the state of Colorado, and
is not binding on the members of the SRC. This memorandum is intended for use in the legislative
process and as information to assist the SRC in the performance of its legislative duties.
1

2

3

§ 39-28.8-501, C.R.S.

The Statutory Revision Committee is charged with "[making] an ongoing examination of the statutes
of the state and current judicial decisions for the purpose of discovering defects and anachronisms in the
law and recommending needed reforms" and recommending "legislation annually to effect such changes
in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory

Proposed Bill
The attached bill draft makes the necessary changes to Colorado Revised Statutes to
remove obsolete references to the previously repealed Proposition AA refund account.

rules of law and to bring the law of this state into harmony with modern conditions." § 2-3-902 (1),
C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal
provisions of the Colorado Revised Statutes." § 2-3-902 (3), C.R.S.

2
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COMMITTEE BILL
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Statutory Revision Committee

HOUSE SPONSORSHIP
None

SENATE SPONSORSHIP
None

House Committees

Senate Committees

BILL TOPIC: "Obsolete References Proposition AA Refund Acct"

A BILL FOR AN ACT
101
102

CONCERNING REPEALING OBSOLETE STATUTORY REFERENCES TO THE
REPEALED PROPOSITION AA REFUND ACCOUNT.

Bill Summary
(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://leg.colorado.gov/.)
Statutory Revision Committee. The bill removes statutory
references to section 39-28.8-604, Colorado Revised Statutes, the former
proposition AA refund account, that was repealed on July 1, 2017.

Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.

Capital letters or bold & italic numbers indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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Be it enacted by the General Assembly of the State of Colorado:

2

SECTION 1. Legislative declaration. The general assembly

3

declares that the purpose of this legislation, enacted in 2018, is to repeal

4

references in statute that refer to the proposition AA refund account, a

5

fund that was repealed in 2017. The general assembly further declares

6

that repealing these statutory references does not in any way alter the

7

scope or applicability of the statutory sections in which the references

8

appear.

9
10

SECTION 2. In Colorado Revised Statutes, 22-14-109, amend
(4)(a) as follows:

11

22-14-109. Student re-engagement grant program - rules -

12

application - grants - fund created - report. (4) (a) There is hereby

13

created in the state treasury the student re-engagement grant program

14

fund, referred to in this subsection (4) as the "fund", that shall consist of

15

any moneys

16

paragraph (b) of this subsection (4) SUBSECTION (4)(b) OF THIS SECTION

17

and any additional moneys

18

appropriate to the fund, including moneys MONEY from the marijuana tax

19

cash fund created in section 39-28.8-501. C.R.S., or the proposition AA

20

refund account created in section 39-28.8-604 (1), C.R.S. The moneys

21

THE MONEY in the fund shall be IS subject to annual appropriation by the

22

general assembly to the department for the direct and indirect costs

23

associated with the implementation of this section.

24
25

CONSISTS OF ANY MONEY

MONEY

credited to the fund pursuant to

that the general assembly may

SECTION 3. In Colorado Revised Statutes, 22-93-105, amend
(3)(a) as follows:

26

22-93-105. School bullying prevention and education cash

27

fund - created. (3) (a) The general assembly may appropriate moneys
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MONEY

2

marijuana tax cash fund created in section 39-28.8-501. C.R.S., or from

3

the proposition AA refund account created in section 39-28.8-604 (1),

4

C.R.S.

5
6
7

to the bullying prevention and education cash fund from the

SECTION 4. In Colorado Revised Statutes, 24-32-117, amend
(3) as follows:
24-32-117.

Retail marijuana impact grants - program -

8

creation - definitions. (3)

9

appropriate moneys MONEY from the marijuana tax cash fund created in

10

section 39-28.8-501 C.R.S., or the proposition AA refund account created

11

in section 39-28.8-604 (1), C.R.S., to the division to make the grants

12

described in subsection (2) of this section and for the division's

13

reasonable administrative expenses related to the grants. Any unexpended

14

and unencumbered moneys MONEY from an appropriation made pursuant

15

to this subsection (3) remain REMAINS available for expenditure by the

16

division in the next fiscal year without further appropriation.

17
18

The general assembly may annually

SECTION 5. In Colorado Revised Statutes, 24-32-119, amend
(2) as follows:

19

24-32-119. Gray and black market marijuana enforcement

20

grant program - report - definition. (2) The general assembly may

21

annually appropriate money from the marijuana tax cash fund created in

22

section 39-28.8-501 or the proposition AA refund account created in

23

section 39-28.8-604 (1) to the division to make the grants described in

24

subsection (1) of this section and for the division's reasonable

25

administrative expenses related to the grants. Any unexpended and

26

unencumbered money from an appropriation made pursuant to this

27

subsection (2) remains available for expenditure by the division in the
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next fiscal year without further appropriation.

2
3

SECTION 6. In Colorado Revised Statutes, 25-32-105, amend
(1) introductory portion and (1)(b)(II) as follows:

4

25-32-105. Department - poison control services - duties -

5

contract. (1) The department has the following powers and duties with

6

respect to the provision of poison control services on a statewide basis

7

and for the dissemination of information as provided in this article

8

ARTICLE 32:

9

(b) (II) On or after January 1, 2016, to contract with private,

10

nonprofit, or public entities for the continuing provision of statewide

11

poison control services and the continuing dissemination of poison

12

control information to the citizens of the state by means other than a

13

toll-free telephone network, such as text messaging, instant messaging,

14

and e-mail. The entity or entities shall coordinate these services with the

15

toll-free telephone network described in subparagraph (I) of this

16

paragraph (b)

17

assembly shall appropriate at least one million dollars for the fiscal year

18

2015-16 to the department for it to contract with an entity to build the

19

infrastructure necessary for the services identified in this subparagraph

20

(II)

21

moneys

22

expenditure by the department in the next fiscal year without further

23

appropriation. In addition, the general assembly may annually appropriate

24

moneys

25

39-28.8-501 C.R.S., or the proposition AA refund account created in

26

section 39-28.8-604 (1), C.R.S., to the department for the services

27

identified in this subparagraph (II) SUBSECTION (1)(b)(II).

SUBSECTION

SUBSECTION
MONEY

MONEY

(1)(b)(I)

OF THIS SECTION.

The general

(1)(b)(II), and any unexpended and unencumbered
from the appropriation remain

REMAINS

available for

from the marijuana tax cash fund created in section
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3

SECTION 7. In Colorado Revised Statutes, 26-6.8-104, amend
(6) as follows:
26-6.8-104.

Colorado Youth Mentoring Services Act.

4

(6) Youth mentoring services cash fund. There is hereby created in the

5

state treasury the youth mentoring services cash fund, REFERRED TO IN

6

THIS SUBSECTION (6) AS THE "FUND". The moneys in the youth mentoring

7

services cash MONEY IN THE fund are IS subject to annual appropriation

8

by the general assembly for the direct and indirect costs of implementing

9

this section. The executive director may accept on behalf of the state any

10

grants, gifts, or donations from any private or public source for the

11

purpose of this section. All private and public funds

12

through grants, gifts, or donations shall MUST be transmitted to the state

13

treasurer, who shall credit the same to the youth mentoring services cash

14

fund. The general assembly may appropriate moneys

15

marijuana tax cash fund created in section 39-28.8-501. C.R.S., or the

16

proposition AA refund account created in section 39-28.8-604 (1), C.R.S.

17

All investment earnings derived from the deposit and investment of

18

moneys MONEY in the fund shall MUST remain in the fund and shall MUST

19

not be transferred or revert to the general fund of the state at the end of

20

any fiscal year.

MONEY

MONEY

received

from the

21

SECTION 8. Act subject to petition - effective date. This act

22

takes effect at 12:01 a.m. on the day following the expiration of the

23

ninety-day period after final adjournment of the general assembly (August

24

8, 2018, if adjournment sine die is on May 9, 2018); except that, if a

25

referendum petition is filed pursuant to section 1 (3) of article V of the

26

state constitution against this act or an item, section, or part of this act

27

within such period, then the act, item, section, or part will not take effect
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unless approved by the people at the general election to be held in

2

November 2018 and, in such case, will take effect on the date of the

3

official declaration of the vote thereon by the governor.
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MEMORANDUM 2c1
TO:

Statutory Revision Committee

FROM:

Michael Dohr, Office of Legislative Legal Services

DATE:

March 19, 2018

SUBJECT: Cross-reference in statute concerning failure to register crime

Summary
A person convicted of certain sex crimes is required to register as a sex offender. To
enforce the registration requirement, there is a crime of failure to register as a sex
offender. There are a number of different ways to commit the crime, including when a
sex offender moves out of state and fails to file a cancellation form with the
jurisdiction where he or she will no longer reside. The language in the crime
referencing the requirement to file a cancellation form does not include a citation to
the statutory requirement to file the cancellation form. The proposed change would
add a cross-reference.
This issue was brought to staff's attention by attorneys in the judicial branch.

Analysis
Article 22 of title 16, C.R.S., creates the sex offender registration system for Colorado.
In order to enforce the registration requirement, there is a crime of failure to register,
section 18-3-412.5, C.R.S. A person can commit failure to register 10 different ways,

This legal memorandum was prepared by the Office of Legislative Legal Services (OLLS) in the course
of its statutory duty to provide staff assistance to the Statutory Revision Committee (SRC). It does not
represent an official legal position of the OLLS, SRC, General Assembly, or the state of Colorado, and
is not binding on the members of the SRC. This memorandum is intended for use in the legislative
process and as information to assist the SRC in the performance of its legislative duties.
1

including failing to file a cancellation form with the jurisdiction an offender is moving
from when the offender moves out of state.2 Section 18-3-412.5 (1)(i), C.R.S., does not
contain a cross-reference from the sex offender registration act to the requirement to
file the cancellation form. The proposed change would add that cross-reference, section
16-22-108 (4)(a)(II), C.R.S.

Statutory Charge3
The Statutory Revision Committee is specifically charged with discovering statutory
defects. Thus, the Committee could add the cross-reference to address the statutory
defect in section 18-3-412.5 (1)(i), C.R.S.

Proposed Bill
The attached bill draft adds a cross-reference to section 18-3-412.5 (1)(i).

2

§ 18-3-412.5 (1)(i), C.R.S.

3

The Statutory Revision Committee is charged with "[making] an ongoing examination of the statutes
of the state and current judicial decisions for the purpose of discovering defects and anachronisms in the
law and recommending needed reforms" and recommending "legislation annually to effect such changes
in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory
rules of law and to bring the law of this state into harmony with modern conditions." § 2-3-902 (1),
C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal
provisions of the Colorado Revised Statutes." § 2-3-902 (3), C.R.S.

2

ADDENDUM A
18-3-412.5. Failure to register as a sex offender. (1) A person who is required to register pursuant to article 22 of title 16, C.R.S., and who fails to comply with any of the requirements placed on registrants by said article, including
but not limited to committing any of the acts specified in this subsection (1),
commits the offense of failure to register as a sex offender:
(i) Failure to complete a cancellation of registration form and file the
form with the local law enforcement agency of the jurisdiction in which the person will no longer reside;
16-22-108. Registration - procedure - frequency - place - change of
address - fee. (4) (a) (II) Any time a person who is required to register pursuant
to section 16-22-103 ceases to reside at an address and moves to another state,
the person shall notify the local law enforcement agency of the jurisdiction in
which said address is located by completing a written registration cancellation
form, available from the local law enforcement agency. At a minimum, the registration cancellation form shall indicate the address at which the person will no
longer reside and all addresses at which the person will reside. The person shall
file the registration cancellation form within five business days after ceasing to
reside at an address. A local law enforcement agency that receives a registration
cancellation form shall electronically notify the CBI of the registration cancellation. If the person moves to another state, the CBI shall promptly notify the
agency responsible for registration in the other state.
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COMMITTEE BILL

LLS NO. 18-####.## Michael Dohr x4347

Statutory Revision Committee

House Committees

Senate Committees

BILL TOPIC: "Add Cross Reference To Failure To Register Crime"

A BILL FOR AN ACT
101
102

CONCERNING ADDING A NONSUBSTANTIVE CROSS REFERENCE TO THE
CRIME OF FAILURE TO REGISTER AS A SEX OFFENDER.

Bill Summary
(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://leg.colorado.gov/.)
Statutory Revision Committee. There is a crime of failure to
register as a sex offender. There are a number of different ways to commit
the crime, including when a sex offender moves out of state and fails to
file a cancellation form with the jurisdiction where he or she will no
longer reside. The language in the crime referencing the requirement to
Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.

Capital letters indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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file a cancellation form does not include a citation to the statutory
requirement to file the cancellation form. The bill adds that cross
reference.

1

Be it enacted by the General Assembly of the State of Colorado:

2

SECTION 1. Legislative declaration. The general assembly

3

declares that the purpose of this legislation, enacted in 2018, is to effect

4

a nonsubstantive change in statute to add a cross reference to section

5

18-3-412.5 (1)(i), Colorado Revised Statutes. The general assembly

6

further declares that the addition of the cross reference to section

7

18-3-412.5 (1)(i), Colorado Revised Statutes, does not in any way alter

8

the scope or applicability of the statutory section involved.

9
10

SECTION 2. In Colorado Revised Statutes, 18-3-412.5, amend
(1) introductory portion and (1)(i) as follows:

11

18-3-412.5. Failure to register as a sex offender. (1) A person

12

who is required to register pursuant to article 22 of title 16 C.R.S., and

13

who fails to comply with any of the requirements placed on registrants by

14

said article ARTICLE 22, including but not limited to committing any of the

15

acts specified in this subsection (1), commits the offense of failure to

16

register as a sex offender:

17

(i) Failure to complete a cancellation of registration form and file

18

the form with the local law enforcement agency of the jurisdiction in

19

which the person will no longer reside PURSUANT TO SECTION 16-22-108

20

(4)(a)(III);

21

SECTION 3. Act subject to petition - effective date. This act

22

takes effect at 12:01 a.m. on the day following the expiration of the

23

ninety-day period after final adjournment of the general assembly (August

24

8, 2018, if adjournment sine die is on May 9, 2018); except that, if a
-2-
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referendum petition is filed pursuant to section 1 (3) of article V of the

2

state constitution against this act or an item, section, or part of this act

3

within such period, then the act, item, section, or part will not take effect

4

unless approved by the people at the general election to be held in

5

November 2018 and, in such case, will take effect on the date of the

6

official declaration of the vote thereon by the governor.
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Bill Summary
(Note: This summary applies to this bill as introduced and does
not reflect any amendments that may be subsequently adopted. If this bill
passes third reading in the house of introduction, a bill summary that
applies to the reengrossed version of this bill will be available at
http://leg.colorado.gov/.)
Statutory Revision Committee. Section 2 of the bill repeals
antiquated statutory hiring requirements within the department of public
health and environment (department).
Section 3 repeals the establishment of child care programs in
nursing home facilities. The statute was enacted in 1988 and never
Shading denotes HOUSE amendment. Double underlining denotes SENATE amendment.

Capital letters or bold & italic numbers indicate new material to be added to existing statute.
Dashes through the words indicate deletions from existing statute.
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implemented.
Section 4 repeals a 1997 deadline for the state board of health to
implement a statewide trauma system.
Sections 5, 6, and 7 change references to "mental retardation" to
"intellectual or developmental disability".
Section 8 repeals a 1998 requirement that the department create a
plan related to blood lead levels in children.
Section 9 repeals the Colorado cancer drug repository program,
which is not utilized.
Section 10 repeals the cancer cure control program that was
originally enacted in the 1960s. These functions are now performed by
the federal food and drug administration.

1

Be it enacted by the General Assembly of the State of Colorado:

2

SECTION 1. Legislative declaration. The general assembly

3

declares that the purpose of this act is to repeal obsolete statutory

4

references within the Colorado department of public health and

5

environment. The general assembly further declares that repealing these

6

statutory references does not alter the scope or applicability of the

7

remaining statutes.

8
9

SECTION 2. In Colorado Revised Statutes, repeal 25-1-106 as
follows:

10

25-1-106. Division personnel. The executive director of the

11

department shall appoint the director of the division of administration,

12

pursuant to the provisions of section 13 of article XII of the state

13

constitution. Each subdivision (and section) of the division of

14

administration shall be under the management of a head, and such heads

15

and all other subordinate personnel of the division shall be appointed by

16

the director of the division, subject to the constitution and state personnel

17

system laws of the state, and shall possess qualifications approved by the

18

board. All personnel shall receive such compensation as fixed by the

19

executive director with the approval of the board, subject to the
-2-
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constitution and state personnel system laws of the state and within the

2

limits of funds made available to the department by appropriation of the

3

general assembly or otherwise. With the approval of the executive

4

director, employees shall also be allowed traveling and subsistence

5

expenses actually and necessarily incurred in the performance of their

6

official duties when absent from their places of residence.

7
8
9
10

SECTION 3. In Colorado Revised Statutes, repeal part 10 of
article 1 of title 25.
SECTION 4. In Colorado Revised Statutes, 25-3.5-704, amend
(1) as follows:

11

25-3.5-704. Statewide emergency medical and trauma care

12

system - development and implementation - duties of department -

13

rules adopted by board. (1) The department shall develop, implement,

14

and monitor a statewide emergency medical and trauma care system in

15

accordance with the provisions of this part 7 and with rules adopted by

16

the state board. The system shall be implemented statewide no later than

17

July 1, 1997. In addition, the board shall cooperate with the department

18

of personnel in adopting criteria for adequate communications systems

19

that counties shall be required to identify in regional emergency medical

20

and trauma system plans in accordance with subsection (2) of this section.

21

Pursuant to section 24-50-504 (2) C.R.S., the department may contract

22

with any public or private entity in performing any of its duties

23

concerning education, the statewide trauma registry, and the verification

24

process as set forth in this part 7.

25
26
27

SECTION 5. In Colorado Revised Statutes, 25-4-802, amend (2)
as follows:
25-4-802. Tests for metabolic defects. (2) The state board of

-3-
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health has the duty to prescribe from time to time effective tests and

2

examinations designed to detect phenylketonuria and such other

3

metabolic disorders or defects likely to cause mental retardation

4

INTELLECTUAL OR DEVELOPMENTAL DISABILITY

5

practice indicates.

6
7

AN

as accepted medical

SECTION 6. In Colorado Revised Statutes, amend 25-4-803 as
follows:

8

25-4-803. Rules. (1) The state board of health shall promulgate

9

rules and regulations concerning the obtaining of samples or specimens

10

from newborn infants required for the tests prescribed by the state board

11

of health for the handling and delivery of the same

12

SPECIMENS

13

phenylketonuria or other metabolic disorders found likely to cause mental

14

retardation AN INTELLECTUAL OR DEVELOPMENTAL DISABILITY.

SAMPLES AND

and for the testing and examination thereof to detect

15

(2) The department of public health and environment shall furnish

16

all physicians, public health nurses, hospitals, maternity homes, county

17

departments of social services, and the state department of human

18

services available medical information concerning the nature and effects

19

of phenylketonuria and other metabolic disorders and defects found likely

20

to cause mental retardation

21

DISABILITY.

22
23
24

AN INTELLECTUAL OR DEVELOPMENTAL

SECTION 7. In Colorado Revised Statutes, 25-4-1004.5, amend
(1)(b) as follows:
25-4-1004.5.

Follow-up testing and treatment - second

25

screening - legislative declaration - fee - rules. (1) The general

26

assembly finds that:

27

(b) Newborn testing is designed to identify metabolic disorders

-4-
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1

that cause mental retardation

2

DISABILITIES

3

treated early in life;

INTELLECTUAL OR DEVELOPMENTAL

and other health problems unless they are diagnosed and

4

SECTION 8. In Colorado Revised Statutes, repeal 25-5-1104.

5

SECTION 9. In Colorado Revised Statutes, repeal article 35 of

6
7
8

title 25.
SECTION 10. In Colorado Revised Statutes, repeal article 50 of
title 25.

9

SECTION 11. Act subject to petition - effective date. This act

10

takes effect at 12:01 a.m. on the day following the expiration of the

11

ninety-day period after final adjournment of the general assembly (August

12

8, 2018, if adjournment sine die is on May 9, 2018); except that, if a

13

referendum petition is filed pursuant to section 1 (3) of article V of the

14

state constitution against this act or an item, section, or part of this act

15

within such period, then the act, item, section, or part will not take effect

16

unless approved by the people at the general election to be held in

17

November 2018 and, in such case, will take effect on the date of the

18

official declaration of the vote thereon by the governor.
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MEMORANDUM 2e1
TO:

Statutory Revision Committee

FROM:

Brita Darling, Office of Legislative Legal Services

DATE:

March 19, 2018

SUBJECT: Removing language that prohibits sectarian private schools from applying
to the Tony Grampsas Youth Services Program

Summary and Analysis
The United States Supreme Court recently decided Trinity Lutheran Church of Columbia,
Inc. v. Comer,2 holding that the Free Exercise Clause of the First Amendment to the
United States Constitution3 prohibits Missouri from denying participation by an
otherwise qualified church applicant in the state's playground resurfacing grant
program (Missouri grant program). The Missouri grant program awards
reimbursement vouchers for pour-in-ground rubber resurfacing materials, which the
church intended to use to replace its preschool's existing pea gravel surface.
After finding that Missouri's grant program was a generally available public benefit, the
Supreme Court applied a status v. use analysis and found that the religious school was
denied a grant because of its religious status, not because of its intended secular use of
the grant. The Supreme Court affirmed that express discrimination based on religious

This legal memorandum was prepared by the Office of Legislative Legal Services (OLLS) in the course
of its statutory duty to provide staff assistance to the Statutory Revision Committee (SRC). It does not
represent an official legal position of the OLLS, SRC, General Assembly, or the state of Colorado, and
is not binding on the members of the SRC. This memorandum is intended for use in the legislative
process and as information to assist the SRC in the performance of its legislative duties.
1

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 (2017), majority and concurring
opinions, attached as Addendum D.
2

The First Amendment reads, in pertinent part, "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; . . ."
3

identity in a generally available public benefit is subject to strict scrutiny. Therefore,
state discrimination can only be justified by articulating a compelling state interest for
the discrimination. In defense of the Missouri grant program, which included private
schools but excluded religious school participation, Missouri cited to its constitutional
provision, also referred to as a "Blaine Amendment," which prohibits aid to sectarian
schools. Missouri's Blaine Amendment is similar to article IX, section 7 of the
Colorado Constitution.4 The Supreme Court held that Missouri's Blaine Amendment,
alone, could not justify denying participation by the church in Missouri's neutral grant
program. However, it is important to note that the Supreme Court did not declare
Missouri's Blaine Amendment unconstitutional, and limited the holding of the case to
express discrimination in playground resurfacing grants.
The Supreme Court's decision in Trinity Lutheran calls into question the extent to
which Colorado may prohibit a private religious school from participating in the Tony
Grampsas Youth Services (TGYS) program.5 Section 26-6.8-101, C.R.S.,6 limits
participation in the TGYS grant program to nonsectarian (nonreligious) private
schools, as well as other entities. In a related provision, section 26-1-111.3, C.R.S.,7 the
TGYS board is charged with identifying entities as community youth resources, and
excludes private religious schools based on the definition in the TGYS grant program.
Based on the Supreme Court's holding and analysis in Trinity Lutheran, if the TGYS
grant program is a generally available public benefit, then allowing a private
nonreligious school to apply but denying applications from private religious schools
based solely on the school's religious status probably violates the Free Exercise Clause
of the First Amendment to the United States Constitution. Further, article IX, section
7 of the Colorado Constitution, which prohibits aid to sectarian schools, may not be
sufficiently compelling to justify denying a private religious school the opportunity to
apply for the neutral grant program. However, if the private religious school intended

Colo. Const. art. IX, § 7. Aid to private schools, churches, sectarian purpose, forbidden. Neither the
general assembly, nor any county, city, town, township, school district or other public corporation, shall
ever make any appropriation, or pay from any public fund or moneys whatever, anything in aid of any
church or sectarian society, or for any sectarian purpose, or to help support or sustain any school,
academy, seminary, college, university or other literary or scientific institution, controlled by any church
or sectarian denomination whatsoever; nor shall any grant or donation of land, money or other personal
property, ever be made by the state, or any such public corporation to any church, or for any sectarian
purpose.
4

5

See attached legal opinion to Senator Moreno, dated March 19, 2018.

6

See Addendum A.

7

See Addendum B.

2

to use the grant for religious rather than secular purposes, Colorado could probably
articulate a compelling state interest in denying the grant application under both the
Establishment Clause of the First Amendment to the United States Constitution and
article IX, section 7 of the Colorado Constitution.
Unrelated to the TGYS program, article 27.5 of title 22, C.R.S., creates a before- and
after-school program in the Department of Education.8 In that program, a "qualified
community organization" includes nonprofit or not-for-profit nonsectarian communitybased organizations. Qualified community organizations can partner with public
schools to provide arts-based or vocational before- and after-school programs.
Applying the same legal analysis that was applied to the TGYS grant program, the
Committee may want to consider whether to remove the term "nonsectarian" from that
grant program as well. If the religious community-based organization demonstrated a
religious use of the funds, then Colorado could likely articulate a compelling state
interest in denying a grant to the community-based organization. This section has also
been included in the bill draft with a broader bill title.
Senator Moreno requested that staff prepare the attached legal opinion and draft bill
for the Statutory Revision Committee relating to this issue.

Statutory Charge9
Pursuant to the analysis contained in this memo and the attached legal opinion, the
Statutory Revision Committee shall make the determination as to whether the
proposed bill fits within the charge of the Committee based on the recent United States
Supreme Court's decision in Trinity Lutheran.

8

See Addendum C.

9

The Statutory Revision Committee is charged with "[making] an ongoing examination of the statutes
of the state and current judicial decisions for the purpose of discovering defects and anachronisms in the
law and recommending needed reforms" and recommending "legislation annually to effect such changes
in the law as it deems necessary in order to modify or eliminate antiquated, redundant, or contradictory
rules of law and to bring the law of this state into harmony with modern conditions." § 2-3-902 (1),
C.R.S. In addition, the Committee "shall propose legislation only to streamline, reduce, or repeal
provisions of the Colorado Revised Statutes." § 2-3-902 (3), C.R.S.

3

Proposed Bill
The Statutory Revision Committee may wish to consider the attached bill draft relating
to this issue.

4

ADDENDUM A
26-6.8-101. Definitions. As used in this article, unless the context otherwise
requires:
(2) "Entity" means a local government, a Colorado public or nonsectarian
secondary school, a group of public or nonsectarian secondary schools, a school
district or group of school districts, a board of cooperative services, an institution
of higher education, the Colorado National Guard, a state agency, a state-operated program, or a private nonprofit or not-for-profit community-based organization.

26-6.8-102. Tony Grampsas youth services program - creation - standards
- applications. (1)(b) The Tony Grampsas youth services program is established
to provide state funding for the following purposes:
(I) For community-based programs that target youth and their families for
intervention services in an effort to reduce incidents of youth crime and violence;
(II) To promote prevention and education programs that are designed to reduce the occurrence and reoccurrence of child abuse and neglect and to reduce
the need for state intervention in child abuse and neglect prevention and education; and
(III) For community-based programs specifically related to the prevention
and intervention of adolescent and youth marijuana use.
(2)(a) The board shall choose those entities that will receive grants through
the Tony Grampsas youth services program and the amount of each grant. The
state department shall administer the grants awarded and monitor the effectiveness of programs that receive grants through the Tony Grampsas youth services
program.
(b) For one grant cycle, up to three hundred thousand dollars of the appropriation made for the purpose set forth in this paragraph (b) may be used to
award technical assistance grants for community-based prevention and intervention organizations that work with youth. Organizations that apply for moneys
pursuant to this paragraph (b) must use the moneys to assist with independent
certification as an evidence-based program. Evidence-based programs must
demonstrate an ability to meet rigorous requirements for evaluation and effectiveness to reflect an ability to change targeted behaviors and promote positive
youth development outcomes.

(c) Any grant awarded through the Tony Grampsas youth services program shall be paid from moneys appropriated pursuant to paragraph (d) of
this subsection (2) or out of the general fund for the program. The board, in
accordance with the timelines adopted pursuant to section 26-6.8-103 (3),
shall submit a list of the entities chosen to receive grants to the governor for
approval. The governor shall either approve or disapprove the entire list of
entities by responding to the board within twenty days … .

***There are various other programs within article 6.8 of title 26, C.R.S.

ADDENDUM B
26-1-111.3. Activities of the state department under the supervision of the
executive director - Colorado state youth development plan - creation - definitions. (1) (a) Subject to available funding, the state department, in collaboration with the Tony Grampsas youth services board, created in section 26-6.8103, shall convene a group of interested parties to create a Colorado state youth
development plan. The goals of the plan are to identify key issues affecting youth
and align strategic efforts to achieve positive outcomes for all youth.
(b) The plan must:
(I) Identify initiatives and strategies, organizations, and gaps in coverage that
impact youth development outcomes;
(II) Identify services, funding, and partnerships necessary to ensure that
youth have the means and the social and emotional skills to successfully transition into adulthood;
(III) Determine what is necessary in terms of community involvement and
development to ensure youth succeed;
(IV) Develop an outline of youth service organizations based on, but not
limited to, demographics, current services and capacity, and community involvement;
(V) Identify successful youth development strategies nationally and in Colorado that could be replicated by community partners and entities across the state;
and
(VI) Create a shared vision for how a strong youth development network
would be shaped and measured.
(5) As used in this section, unless the context otherwise requires:
(a) "Entity" means any local government, state public or nonsectarian secondary school, charter school, group of public or nonsectarian secondary
schools, school district or group of school districts, board of cooperative services,
state institution of higher education, the Colorado National Guard, state agency,
state-operated program, private nonprofit organization, or nonprofit community-based organization.

ADDENDUM C
22-27.5-101. Legislative declaration. (1) The general assembly hereby
finds that:
(e) A grant program to provide additional funding for schools to
sponsor before- and after-school programs in visual arts and performing arts
and in career and technical education subjects will have the combined benefits of providing a wider range of visual arts, performing arts, and career and
technical education, exposing students to a wide range of opportunities in
visual arts and performing arts, assisting students in obtaining skills in a wide
variety of vocations, enabling students to discover their artistic and vocationrelated talents, and providing greater incentives for some students to stay in
school.

22-27.5-102. Definitions. As used in this article, unless the context otherwise requires:
(6) "Qualified community organization" means a nonprofit or not-forprofit, nonsectarian, community-based organization that provides beforeand after-school, arts-based or vocational activity programs to low-income
youth enrolled in grades six through twelve.
22-27.5-103. Dropout prevention activity grant program - created applications. (1) There is hereby created a grant program to fund before- and
after-school arts-based and vocational activity programs for students enrolled in grades six through twelve. The goal in funding arts-based and vocational activity programs is to reduce the number of students who choose to
drop out of school prior to graduation. A facility school, a qualified school,
with the approval of its district board, or a qualified community organization
in partnership with a qualified school may apply to the department, in accordance with procedures and time lines adopted by rule of the state board,
to receive moneys through the dropout prevention activity grant program.
The department shall administer the grant program as provided in this article
and pursuant to rules adopted by the state board.

***There are various other programs within article 27.5 of title 22, C.R.S. Section 2227.5-103, C.R.S., is included here as an example.
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LEGAL OPINION
TO:

Senator Dominick Moreno

FROM:

The Office of Legislative Legal Services

DATE:

March 19, 2018

SUBJECT: Concerning participation in the Tony Grampsas Youth Services Program by
sectarian secondary schools1, 2

Legal Questions
1. The Tony Grampsas Youth Services Program awards grants (Tony Grampsas
grants) to qualified entities for programs that target youth crime and violence, child
abuse and neglect, and adolescent marijuana use. A private non-religious school may
apply for a Tony Grampsas grant, but a private religious school may not. Does
excluding a religious school from the Tony Grampsas grant program violate the Free
Exercise Clause of the First Amendment?
2. If a religious school applies for a Tony Grampsas grant, can the state deny the grant
if the religious school's use of the money is for a religious purpose rather than a
secular purpose?

This legal memorandum results from a request made to the Office of Legislative Legal Services
(OLLS), a staff agency of the general assembly, in the course of its performance of bill drafting
functions for the general assembly. OLLS legal memoranda do not represent an official legal position of
the general assembly or the State of Colorado and do not bind the members of the general assembly.
They are intended for use in the legislative process and as information to assist the members in the
performance of their legislative duties.
1

For ease in reading, "sectarian" is referred to in this legal opinion as "religious," and "nonsectarian" as
"non-religious."
2

Short Answers
1. Probably. In the recent case of Trinity Lutheran Church of Columbia, Inc. v. Comer,3 the
United States Supreme Court held that under the Free Exercise Clause of the First
Amendment to the United States Constitution,4 Missouri cannot prohibit a qualified
church applicant from participating in a generally available public benefit program
based solely on the applicant's identity as a church. Express discrimination based on
religious identity is subject to strict scrutiny; the state must show that its law, in this
case denying participation by a religious school in Tony Grampsas grants, is narrowly
tailored to meet a compelling state interest. The state's interest arguably lies in
complying with article IX, section 7 of the Colorado Constitution,5 which prohibits
state aid to churches and religious schools. However, this interest may not be
sufficiently compelling. In Trinity Lutheran, the Supreme Court held that Missouri's
similar constitutional provision could not, alone, justify express discrimination in
Missouri's grant program. Tony Grampsas grants serve a secular purpose and are
widely available and would, therefore, likely be considered a "generally available public
benefit" under the Trinity Lutheran analysis. Further, there are myriad secular uses for
which Tony Grampsas grants may be awarded. Therefore, denying a private religious
school the opportunity to apply for a Tony Grampsas grant simply because of its
religious identity probably violates the First Amendment to the United States
Constitution.
2. Probably. If a religious school's proposed use of a Tony Grampsas grant does not
conform to the grant program's secular purposes, but would instead be used for
religious purposes, then Colorado could likely articulate a compelling state interest for
denying the grant based on the Establishment Clause of the First Amendment to the

3

Trinity Lutheran Church of Columbia Inc., v. Comer, 137 S. Ct. 2012 (2017).

U.S. Const. amend. I, states in pertinent part: "Congress shall make no law respecting an establishment
of religion, or prohibiting the free exercise thereof; . . . ."
4

Colo. Const. art. IX, § 7. Aid to private schools, churches, sectarian purpose, forbidden. Neither the
general assembly, nor any county, city, town, township, school district or other public corporation, shall
ever make any appropriation, or pay from any public fund or moneys whatever, anything in aid of any
church or sectarian society, or for any sectarian purpose, or to help support or sustain any school,
academy, seminary, college, university or other literary or scientific institution, controlled by any church
or sectarian denomination whatsoever; nor shall any grant or donation of land, money or other personal
property, ever be made by the state, or any such public corporation to any church, or for any sectarian
purpose.
5

s:\lls\research\kb\bdag-awwu6m.docx

2

United States Constitution,6 which prohibits laws respecting an establishment of
religion, and article IX, section 7 of the Colorado Constitution.

Discussion
1. Background
1.1. The Tony Grampsas Youth Services Program awards grants for secular
purposes to many different types of entities, including private schools, but
not to private religious schools.
The Tony Grampsas grant program (grant program) is created in the department of
human services in article 6.8 of title 26, Colorado Revised Statutes. The grant program
provides funding to community-based organizations that serve children and youth and
their families with programs designed to 1) reduce youth crime and violence; 2)
promote prevention and education programs that reduce the occurrence and
reoccurrence of child abuse and neglect; and 3) prevent youth marijuana use.7
Programs funded through the grant program include tutoring, prevention education,
mentoring, restorative justice, and before- and after-school programs. The Tony
Grampsas Youth Services Board (board) establishes guidelines for grant program
participation and the award of grants.8 The board reviews grant applications to
determine the likelihood that the grant proposal will meet the state's objectives for the
grant program and submits a list of entities chosen to receive grants to the governor,
who approves or rejects the list of grant recipients. A Tony Grampsas grant may be
awarded to an entity, which is defined for the grant program as follows:
26-6.8-101. Definitions. As used in this article, unless the context otherwise
requires:
(2) "Entity" means a local government, a Colorado public or
nonsectarian secondary school, a group of public or nonsectarian secondary
schools, a school district or group of school districts, a board of cooperative
services, an institution of higher education, the Colorado National Guard, a
state agency, a state-operated program, or a private nonprofit or not-for-profit
community-based organization.

U.S. Const. amend. I, reads in pertinent part: "Congress shall make no law respecting an
establishment of religion, or prohibiting the free exercise thereof; . . . ."
6

7

§ 26-6.8-102 (1)(b), C.R.S.

8

§ 26-6.8-103 (2), C.R.S.

s:\lls\research\kb\bdag-awwu6m.docx
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Because sectarian schools are not included in the definition of an "entity," a religious
school cannot apply for a grant under the grant program.
1.2. The United States Supreme Court in Trinity Lutheran held that the First
Amendment to the United States Constitution prohibits Missouri from
discriminating against a church by denying a playground resurfacing grant
simply because of its status as a church and without a compelling state
interest to justify denial of the grant.
The United States Supreme Court's recent decision in Trinity Lutheran involved the
Missouri Playground Scrap Tire Surface Material Grant Program, which awards grants
to nonprofit organizations to purchase rubber pour-in-place playground surfaces made
from recycled tires. The grants are funded by a state tax on the purchase of new tires.
Trinity Lutheran Church of Missouri operates a preschool and applied for a grant to
replace the preschool playground's existing pea gravel surface. The church was highly
qualified for the grant based on the grant program's neutral criteria but was denied a
grant in favor of less-qualified applicants based on a Missouri constitutional provision,
often referred to as a Blaine Amendment,9 that prohibits aid to churches. The church
sued in federal court. The case was ultimately appealed to the United States Supreme
Court, which held that Missouri's policy violated the Free Exercise Clause of the First
Amendment to the United States Constitution.
The Supreme Court found that Missouri "expressly requires Trinity Lutheran to
renounce its religious character in order to participate in an otherwise generally
available public benefit program, for which it is fully qualified."10 In the case of the
Missouri grant program, the Supreme Court states, "The rule is simple: No churches
need apply."11 With respect to express discrimination based on religious identity, the
Supreme Court affirmed that strict scrutiny is the appropriate legal standard.
Prohibiting an otherwise qualified church from applying "imposes a penalty on the free
exercise of religion that must be subjected to the 'most rigorous scrutiny.'"12

"Blaine Amendments" in state constitutions are named after James Blaine, a United States
Congressman in the 19th century, who proposed a similar unsuccessful amendment to the United States
Constitution.
9

10

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 (2017).

11

Id.

12

Id., citing Church of the Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546 (1993).
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In its decision, the Supreme Court applied a "status v. use" analysis and distinguished
its holding in Locke v. Davey,13 in which the Court upheld a Washington scholarship
program that prohibited Mr. Davey from using the scholarship to pursue a devotional
theology degree. In that case, the Supreme Court stated, "Davey was not denied a
scholarship because of who he was; he was denied a scholarship because of what he
proposed to do—use the funds to prepare for the ministry."14 The Supreme Court found
that Washington's choice to deny scholarship funds for a devotional theology degree
was consistent with historic state antiestablishment interests in not using taxpayer
money to pay for the training of clergy.
In defense of its policy denying a grant to the church preschool, Missouri pointed to its
state constitution's Blaine Amendment, which prohibits state aid to churches. The
Supreme Court described Missouri's constitutional provision as nothing more than the
state's "policy preference for skating as far as possible from religious establishment
concerns. . . . In the face of the clear infringement on the free exercise before us, that
interest cannot qualify as compelling."15 The church satisfied the neutral grant program
criteria, and the church's use of the money was in keeping with the grant program's
secular purposes. Unlike the Washington scholarship program in Locke v. Davey, where
Davey was denied state money to pursue a devotional theology degree, Missouri could
make no argument that providing safe playground surfaces promoted any religious
purpose or raised any religious establishment concerns. To the contrary, Missouri's
secular policy goals of improving child safety and reducing waste tires in landfills were
fully realized by giving a grant to the church.
However, despite having the opportunity to do so, the Supreme Court did not declare
Missouri's Blaine Amendment—or, by extension, other states' Blaine Amendments—
unconstitutional. Instead the Court clarified that "the state's interest asserted here—in
achieving greater separation of church and State than is already ensured under the
Establishment Clause of the Federal Constitution—is limited by the Free Exercise
Clause."16
Therefore, although the Supreme Court specifically limited the holding of Trinity
Lutheran to "express discrimination based on religious identity with respect to

13

Locke v. Davey, 540 U.S. 712 (2004).

14

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2023 (2017).

15

Id. at 2024.

16

Id., quoting Widmar v. Vincent, 454 U.S. 263, 276 (1981).
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playground resurfacing" and did not address "religious uses of funding or other forms
of discrimination,"17 the Trinity Lutheran decision appears to stand for the general
proposition that, while a state constitution may protect against religious establishment
concerns beyond what is ensured under the United States Constitution, it cannot
impermissibly infringe upon free exercise rights as a condition of participation in a
generally available public benefit without articulating a compelling state interest for
doing so.
2. The Tony Grampsas grant program is probably a generally available public
benefit program, and discriminating against a religious school by prohibiting its
application for such a benefit solely because of its religious identity is express
discrimination that is subject to strict scrutiny, requiring the state to show a
compelling state interest for the discrimination.
2.1. A court would likely consider the Tony Grampsas grant program to be a
"generally available public benefit."
As discussed in section 1.2 of this legal opinion, the Supreme Court's holding in
Trinity Lutheran is limited to express discrimination based on religious identity in
awarding playground resurfacing grants. However, the analysis and legal reasoning in
Trinity Lutheran is instructive in determining how a court might evaluate the
constitutionality of the prohibition against religious school applicants in the Tony
Grampsas grant program.
Like Missouri's playground resurfacing grant program, participation in the Tony
Grampsas grant program is open to a wide range of entities including, but not limited
to, local governments, public and private nonsectarian secondary schools, school
districts, institutions of higher education, state agencies, and private nonprofit
community-based organizations.18 Also, like Missouri's grant program, the Tony
Grampsas grant program is a competitive grant program with limited funding that is
not available to the public in the same way, for example, that police and fire protection
and public assistance or public welfare benefits are available. However, despite the
competitive nature of Missouri's grant program and the fact that Missouri's grant
program was for playground resurfacing materials and not traditional public benefits
available to all, the Supreme Court found that Missouri's grant program was a

17

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024, n.3 (2017).

18

§ 26-6.8-101 (2), C.R.S.
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"generally available public benefit." Therefore, based on the analysis in the Trinity
Lutheran case, a Tony Grampsas grant would also likely be considered a "generally
available public benefit."
2.2. Denying a religious school the opportunity to apply for a Tony Grampsas
grant solely because it is a religious school is express discrimination based
on religious identity and is subject to strict scrutiny.
The Tony Grampsas grant program specifically permits a private non-religious school
or a group of private non-religious schools to apply for a grant but does not permit a
private religious school or group of private religious schools to apply.19 The prohibition
was probably included in the statute to comply with article IX, section 7 of the
Colorado Constitution, which prohibits aid to religious schools. If a Tony Grampsas
grant is a generally available public benefit pursuant to the Supreme Court's reasoning
in Trinity Lutheran, then the Tony Grampsas grant program expressly discriminates
against a private religious school, based on the school's religious identity, for purposes
of participating in a generally available public benefit. As affirmed by the Supreme
Court in Trinity Lutheran, express discrimination based on religious identity is subject
to strict scrutiny.20
2.3. Upholding article IX, section 7 of the Colorado Constitution is arguably
not a sufficiently compelling justification for preventing a religious school
from submitting a Tony Grampsas grant application.
To satisfy strict scrutiny, Colorado must articulate a compelling state interest that
justifies denying a religious school the opportunity to apply for a Tony Grampsas
grant. Article IX, section 7 of the Colorado Constitution, Colorado's Blaine
Amendment, prohibits aid to religious schools and for religious purposes. As discussed
in section 1.2 of this legal opinion, in Trinity Lutheran, the Supreme Court found that
Missouri's reliance on its Blaine Amendment was not compelling enough to justify
express discrimination against the church in applying for and receiving a playground
resurfacing grant or to prevent the flow of state money to the church for the grant
program's secular purpose.

19

§ 26-6.8-101 (2), C.R.S.

Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012, 2024 (2017), citing Church of the
Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 546 (1993).
20

s:\lls\research\kb\bdag-awwu6m.docx

7

However, there are clearly differences between a grant program like Missouri's, which
involved a single, physical item, inert playground resurfacing materials, and programs
funded through the Tony Grampsas grant program, which provides drug and child
abuse prevention education, tutoring, and adult mentoring to school-aged children.
Further, the Tony Grampsas grant program does not fund a specific curriculum or
method for achieving the state's secular objectives but instead allows applicants to
submit unique grant proposals that satisfy the grant program's criteria. While a
religious school could request grant funding for a secular purpose, a religious school,
or any other applicant, could also request grant funding for a program based in religion
or promulgating a religious purpose, which would likely raise state religious
establishment concerns and violate article IX, section 7 of the Colorado Constitution.
However, potential state religious establishment concerns likely relate to the applicant's
intended use of the grant money and not the opportunity for a religious school to apply
for a grant and have the grant application evaluated against the grant program's neutral
criteria. Because the state's interest in prohibiting a religious school from applying for a
Tony Grampsas grant is probably not sufficiently compelling to satisfy strict scrutiny,
the statutory prohibition against religious school applicants likely violates the Free
Exercise Clause of the First Amendment to the United States Constitution.
3. The state can probably articulate a compelling state interest in denying a Tony
Grampsas grant if the grant application demonstrates a religious use.
In Missouri's playground resurfacing grant program, there was no question or
discernment about a grantee's use of the state funds. A grant could only be used to
reimburse certain vendors for pour-in-place rubber material. While the Supreme Court
in Trinity Lutheran agreed that the benefit provided through Missouri's grant program
raised few, if any, religious establishment concerns, arguably the same cannot be said
of the Tony Grampsas grant program.
As discussed in section 2.3 of this legal opinion, the Tony Grampsas grant program is
much broader than Missouri's grant program. Applicants can submit unique grant
proposals that accomplish the grant program's secular objectives, with no specific
curriculum or method for achieving those objectives. A religious school, or any other
applicant, could submit a request for a Tony Grampsas grant that demonstrates a
religious use of the grant. In that case, the state's interest in preventing the use of state
aid for religious purposes may be sufficiently compelling to justify denying a Tony
Grampsas grant based on the Establishment Clause of the First Amendment to the
United States Constitution, which prohibits laws respecting an establishment of
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religion, and article IX, section 7 of the Colorado Constitution, which prohibits state
aid for religious purposes.
Therefore, while the Tony Grampsas grant program probably cannot discriminate
based on religious status with respect to who can apply for a Tony Grampsas grant, it
can probably deny applications that demonstrate religious use of the grant.

Conclusion
The Tony Grampsas grant program prohibits a religious school from applying for a
Tony Grampsas grant. While the United States Supreme Court's decision in Trinity
Lutheran applies only to express discrimination with respect to playground resurfacing
grants, a court would probably find that a Tony Grampsas grant is a generally available
public benefit like the grants at issue in the Trinity Lutheran case. Prohibiting a religious
school from applying for a grant is express discrimination based on religious identity.
Because the state probably cannot show a compelling state interest to deny a private
religious school the opportunity to apply for the neutral grant program, the prohibition
against participation by a private religious school in the Tony Grampsas grant program
is probably an unconstitutional violation of the Free Exercise Clause of the United
States Constitution. However, if a private religious school applies for a Tony Grampsas
grant and intends to use the grant for religious purposes rather than secular purposes,
then the state can probably show a compelling state interest that justifies denying the
grant to the religious school pursuant to the Establishment Clause of the First
Amendment to the United States Constitution, and article IX, section 7 of the
Colorado Constitution.
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Be it enacted by the General Assembly of the State of Colorado:
SECTION 1. In Colorado Revised Statutes, 26-6.8-101, amend
the introductory portion and (2) as follows:
26-6.8-101. Definitions. As used in this article

ARTICLE

6.8,

unless the context otherwise requires:
(2) "Entity" means a local government, a Colorado public or

7

nonsectarian

8

nonsectarian NONPUBLIC secondary schools, a school district or group of

9

school districts, a board of cooperative services, an institution of higher

10

education, the Colorado National Guard, a state agency, a state-operated

11

program, or a private nonprofit or not-for-profit community-based

12

organization.

13
14
15

NONPUBLIC

secondary school, a group of public or

SECTION 2. In Colorado Revised Statutes, 26-1-111.3, amend
(5)(a) as follows:
26-1-111.3.

Activities of the state department under the

16

supervision of the executive director - Colorado state youth

17

development plan - creation - definitions. (5) As used in this section,

18

unless the context otherwise requires:

19

(a)

"Entity" means any local government, state public or

20

nonsectarian

21

public or nonsectarian NONPUBLIC secondary schools, school district or

22

group of school districts, board of cooperative services, state institution

23

of higher education, the Colorado National Guard, state agency,

NONPUBLIC

secondary school, charter school, group of
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state-operated program, private nonprofit organization, or nonprofit

2

community-based organization.

3
4
5
6

SECTION 3. In Colorado Revised Statutes, 22-27.5-102, amend
the introductory portion and (6) as follows:
22-27.5-102. Definitions. As used in this article

ARTICLE

27.5,

unless the context otherwise requires:

7

(6) "Qualified community organization" means a nonprofit or

8

not-for-profit, nonsectarian, community-based organization that provides

9

before- and after-school, arts-based or vocational activity programs to

10

low-income youth enrolled in grades six through twelve.

11

SECTION 4. Act subject to petition - effective date. This act

12

takes effect at 12:01 a.m. on the day following the expiration of the

13

ninety-day period after final adjournment of the general assembly (August

14

8, 2018, if adjournment sine die is on May 9, 2018); except that, if a

15

referendum petition is filed pursuant to section 1 (3) of article V of the

16

state constitution against this act or an item, section, or part of this act

17

within such period, then the act, item, section, or part will not take effect

18

unless approved by the people at the general election to be held in

19

November 2018 and, in such case, will take effect on the date of the

20

official declaration of the vote thereon by the governor.
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