RULE TEXT
List of Subjects in 31 CFR Part 35
Executive compensation, State and Local Governments, Tribal Governments, Public health
emergency.

Title 31—Money and Finance: Treasury
Part 35 - PANDEMIC RELIEF PROGRAMS

1. The authority citation for Part 35 is revised to read as follows:

Authority: 42 U.S.C. 802(f); 42 U.S.C. 803(f); 31 U.S.C. 321; Consolidated Appropriations Act,
2021 (Pub. L. 116-260), Division N, Title V, Subtitle B; Community Development Banking and
Financial Institutions Act of 1994 (enacted as part of the Riegle Community and Regulatory
Improvement Act of 1994 (Pub. L. 103-325)), as amended (12 U.S.C. 4701 et seq.), Section
104A; Pub. L. 117-2.

2. Revise the part heading as shown above.

3. Add Subpart A to read as follows:

Subpart A— CORONAVIRUS STATE AND LOCAL FISCAL RECOVERY FUNDS

Sec.

35.1 Purpose.

35.2 Applicability.

35.3 Definitions.

35.4 Reservation of Authority, Reporting.
35.5 Use of Funds.

35.6 Eligible Uses.

35.7 Pensions.

35.8 Tax.

35.9. Compliance with Applicable Laws.
35.10. Recoupment.

35.11 Payments to States.

35.12. Distributions to Nonentitlement Units of Local Government and Units of General Local
Government.

Authority: 42 U.S.C. 802(f); 42 U.S.C. 803(f)
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§ 35.1 Purpose.

This part implements section 9901 of the American Rescue Plan Act (Subtitle M of Title
IX of Public Law 117-2), which amends Title VI of the Social Security Act (42 U.S.C. 801 et
seq.) by adding sections 602 and 603 to establish the Coronavirus State Fiscal Recovery Fund
and Coronavirus Local Fiscal Recovery Fund.

§ 35.2 Applicability.

This part applies to States, territories, Tribal governments, metropolitan cities,
nonentitlement units of local government, counties, and units of general local government that
accept a payment or transfer of funds made under section 602 or 603 of the Social Security Act.
§ 35.3 Definitions.

Baseline means tax revenue of the recipient for its fiscal year ending in 2019, adjusted for
inflation in each reporting year using the Bureau of Economic Analysis’s Implicit Price Deflator
for the gross domestic product of the United States.

County means a county, parish, or other equivalent county division (as defined by the
Census Bureau).

Covered benefits include, but are not limited to, the costs of all types of leave (vacation,
family-related, sick, military, bereavement, sabbatical, jury duty), employee insurance (health,
life, dental, vision), retirement (pensions, 401(k)), unemployment benefit plans (Federal and
State), workers’ compensation insurance, and Federal Insurance Contributions Act taxes (which
includes Social Security and Medicare taxes).

Covered change means a change in law, regulation, or administrative interpretation. A

change in law includes any final legislative or regulatory action, a new or changed administrative
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interpretation, and the phase-in or taking effect of any statute or rule if the phase-in or taking
effect was not prescribed prior to the start of the covered period.

Covered period means, with respect to a State, Territory, or Tribal government, the
period that:

(1) Begins on March 3, 2021; and

(2) Ends on the last day of the fiscal year of such State, Territory, or Tribal government
in which all funds received by the State, Territory, or Tribal government from a payment made
under section 602 or 603 of the Social Security Act have been expended or returned to, or
recovered by, the Secretary.

COVID-19 means the Coronavirus Disease 2019.

COVID-19 public health emergency means the period beginning on January 27, 2020 and
until the termination of the national emergency concerning the COVID-19 outbreak declared
pursuant to the National Emergencies Act (50 U.S.C. 1601 et. seq.).

Deposit means an extraordinary payment of an accrued, unfunded liability. The term
deposit does not refer to routine contributions made by an employer to pension funds as part of
the employer’s obligations related to payroll, such as either a pension contribution consisting of a
normal cost component related to current employees or a component addressing the amortization
of unfunded liabilities calculated by reference to the employer’s payroll costs.

Eligible employer means an employer of an eligible worker who performs essential work.

Eligible workers means workers needed to maintain continuity of operations of essential
critical infrastructure sectors, including health care; emergency response; sanitation, disinfection,
and cleaning work; maintenance work; grocery stores, restaurants, food production, and food

delivery; pharmacy; biomedical research; behavioral health work; medical testing and
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diagnostics; home- and community-based health care or assistance with activities of daily living;
family or child care; social services work; public health work; vital services to Tribes; any work
performed by an employee of a State, local, or Tribal government; educational work, school
nutrition work, and other work required to operate a school facility; laundry work; elections
work; solid waste or hazardous materials management, response, and cleanup work; work
requiring physical interaction with patients; dental care work; transportation and warehousing;
work at hotel and commercial lodging facilities that are used for COVID-19 mitigation and
containment; work in a mortuary; work in critical clinical research, development, and testing
necessary for COVID-19 response.

(1) With respect to a recipient that is a metropolitan city, nonentitlement unit of local
government, or county, workers in any additional sectors as each chief executive officer of such
recipient may designate as critical to protect the health and well-being of the residents of their
metropolitan city, nonentitlement unit of local government, or county; or

(2) With respect to a State, Territory, or Tribal government, workers in any additional
sectors as each Governor of a State or Territory, or each Tribal government, may designate as
critical to protect the health and well-being of the residents of their State, Territory, or Tribal
government.

Essential work means work that:

(1) Is not performed while teleworking from a residence; and

(2) Involves:

(1) Regular in-person interactions with patients, the public, or coworkers of the individual

that is performing the work; or
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(i1) Regular physical handling of items that were handled by, or are to be handled by
patients, the public, or coworkers of the individual that is performing the work.

Funds means, with respect to a recipient, amounts provided to the recipient pursuant to a
payment made under section 602(b) or 603(b) of the Social Security Act or transferred to the
recipient pursuant to section 603(c)(4) of the Social Security Act.

General revenue means money that is received from tax revenue, current charges, and
miscellaneous general revenue, excluding refunds and other correcting transactions, proceeds
from issuance of debt or the sale of investments, agency or private trust transactions, and
intergovernmental transfers from the Federal government, including transfers made pursuant to
section 9901 of the American Rescue Plan Act. General revenue does not include revenues from
utilities. Revenue from Tribal business enterprises must be included in general revenue.

Intergovernmental transfers means money received from other governments, including
grants and shared taxes.

Metropolitan city has the meaning given that term in section 102(a)(4) of the Housing
and Community Development Act of 1974 (42 U.S.C. 5302(a)(4)) and includes cities that
relinquish or defer their status as a metropolitan city for purposes of receiving allocations under
section 106 of such Act (42 U.S.C. 5306) for fiscal year 2021.

Net reduction in total spending is measured as the State or Territory’s total spending for a
given reporting year excluding its spending of funds, subtracted from its total spending for its
fiscal year ending in 2019, adjusted for inflation using the Bureau of Economic Analysis’s

Implicit Price Deflator for the gross domestic product of the United States.
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Nonentitlement unit of local government means a “city,” as that term is defined in
section 102(a)(5) of the Housing and Community Development Act of 1974
(42 U.S.C. 5302(a)(5)), that is not a metropolitan city.

Nonprofit means a nonprofit organization that is exempt from Federal income taxation
and that is described in section 501(c)(3) of the Internal Revenue Code.

Obligation means an order placed for property and services and entering into contracts,
subawards, and similar transactions that require payment.

Pension fund means a defined benefit plan and does not include a defined contribution
plan.

Premium pay means an amount of up to $13 per hour that is paid to an eligible worker, in
addition to wages or remuneration the eligible worker otherwise receives, for all work performed
by the eligible worker during the COVID-19 public health emergency. Such amount may not
exceed $25,000 with respect to any single eligible worker. Premium pay will be considered to be
in addition to wages or remuneration the eligible worker otherwise receives if, as measured on an
hourly rate, the premium pay is:

(1) With regard to work that the eligible worker previously performed, pay and
remuneration equal to the sum of all wages and remuneration previously received plus up to $13
per hour with no reduction, substitution, offset, or other diminishment of the eligible worker’s
previous, current, or prospective wages or remuneration; or

(2) With regard to work that the eligible worker continues to perform, pay of up to $13
that is in addition to the eligible worker’s regular rate of wages or remuneration, with no
reduction, substitution, offset, or other diminishment of the workers’ current and prospective

wages or remuneration.
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Qualified census tract has the same meaning given in 26 U.S.C. 42(d)(5)(B)(i1)(I).

Recipient means a State, Territory, Tribal government, metropolitan city, nonentitlement
unit of local government, county, or unit of general local government that receives a payment
made under section 602(b) or 603(b) of the Social Security Act or transfer pursuant to
section 603(c)(4) of the Social Security Act.

Reporting year means a single year or partial year within the covered period, aligned to
the current fiscal year of the State or Territory during the covered period.

Secretary means the Secretary of the Treasury.

State means each of the 50 States and the District of Columbia

Small business means a business concern or other organization that:

(1) Has no more than 500 employees, or if applicable, the size standard in number of
employees established by the Administrator of the Small Business Administration for the
industry in which the business concern or organization operates, and

(2) Is a small business concern as defined in section 3 of the Small Business Act
(15 U.S.C. 632).

Tax Revenue means revenue received from a compulsory contribution that is exacted by a
government for public purposes excluding refunds and corrections and, for purposes of § 35.8,
intergovernmental transfers. Tax revenue does not include payments for a special privilege
granted or service rendered, employee or employer assessments and contributions to finance
retirement and social insurance trust systems, or special assessments to pay for capital
improvements.

Territory means the Commonwealth of Puerto Rico, the United States Virgin Islands,

Guam, the Commonwealth of the Northern Mariana Islands, or American Samoa.
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Tribal enterprise means a business concern:

(1) That is wholly owned by one or more Tribal governments, or by a corporation that is
wholly owned by one or more Tribal governments; or

(2) That is owned in part by one or more Tribal governments, or by a corporation that is
wholly owned by one or more Tribal governments, if all other owners are either United States
citizens or small business concerns, as these terms are used and consistent with the definitions in
15 U.S.C. 657a(b)(2)(D).

Tribal government means the recognized governing body of any Indian or Alaska Native
tribe, band, nation, pueblo, village, community, component band, or component reservation,
individually identified (including parenthetically) in the list published on January 29, 2021,
pursuant to section 104 of the Federally Recognized Indian Tribe List Act of 1994
(25 U.S.C. 5131).

Unemployment rate means the U-3 unemployment rate provided by the Bureau of Labor
Statistics as part of the Local Area Unemployment Statistics program, measured as total
unemployment as a percentage of the civilian labor force.

Unemployment trust fund means an unemployment trust fund established under
section 904 of the Social Security Act (42 U.S.C. 1104).

Unit of general local government has the meaning given to that term in section 102(a)(1)
of the Housing and Community Development Act of 1974 (42 U.S.C. 5302(a)(1)).

Unserved and underserved households or businesses means one or more households or
businesses that are not currently served by a wireline connection that reliably delivers at least

25 Mbps download speed and 3 Mbps of upload speed.
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§ 35.4 Reservation of Authority, Reporting.

(a) Reservation of authority. Nothing in this part shall limit the authority of the Secretary
to take action to enforce conditions or violations of law, including actions necessary to prevent
evasions of this subpart.

(b) Extensions or accelerations of timing. The Secretary may extend or accelerate any
deadline or compliance date of this part, including reporting requirements that implement this
subpart, if the Secretary determines that such extension or acceleration is appropriate. In
determining whether an extension or acceleration is appropriate, the Secretary will consider the
period of time that would be extended or accelerated and how the modified timeline would
facilitate compliance with this subpart.

(¢) Reporting and requests for other information. During the covered period, recipients
shall provide to the Secretary periodic reports providing detailed accounting of the uses of funds,
all modifications to a State or Territory’s tax revenue sources, and such other information as the
Secretary may require for the administration of this section. In addition to regular reporting
requirements, the Secretary may request other additional information as may be necessary or
appropriate, including as may be necessary to prevent evasions of the requirements of this
subpart. False statements or claims made to the Secretary may result in criminal, civil, or
administrative sanctions, including fines, imprisonment, civil damages and penalties, debarment
from participating in Federal awards or contracts, and/or any other remedy available by law.

§ 35.5 Use of funds.

(a) In General. A recipient may only use funds to cover costs incurred during the period

beginning March 3, 2021, and ending December 31, 2024, for one or more of the purposes

enumerated in sections 602(c)(1) and 603(c)(1) of the Social Security Act, as applicable,
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including those enumerated in section § 35.6 of this subpart, subject to the restrictions set forth in
sections 602(c)(2) and 603(c)(2) of the Social Security Act, as applicable.

(b) Costs incurred. A cost shall be considered to have been incurred for purposes of
paragraph (a) of this section if the recipient has incurred an obligation with respect to such cost
by December 31, 2024.

(¢) Return of funds. A recipient must return any funds not obligated by
December 31, 2024, and any funds not expended to cover such obligations by
December 31, 2026.

§ 35.6 Eligible uses.

(a) In General. Subject to §§ 35.7 and 35.8 of this subpart, a recipient may use funds for
one or more of the purposes described in paragraphs (b)-(e) of this section

(b) Responding to the public health emergency or its negative economic impacts. A
recipient may use funds to respond to the public health emergency or its negative economic
impacts, including for one or more of the following purposes:

(1) COVID-19 response and prevention. Expenditures for the mitigation and prevention
of COVID-19, including:

(1) Expenses related to COVID-19 vaccination programs and sites, including staffing,
acquisition of equipment or supplies, facilities costs, and information technology or other
administrative expenses;

(i1)) COVID-19-related expenses of public hospitals, clinics, and similar facilities;

(i11)) COVID-19 related expenses in congregate living facilities, including skilled nursing
facilities, long-term care facilities, incarceration settings, homeless shelters, residential foster

care facilities, residential behavioral health treatment, and other group living facilities;
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(iv) Expenses of establishing temporary public medical facilities and other measures to
increase COVID-19 treatment capacity, including related construction costs and other capital
investments in public facilities to meet COVID-19-related operational needs;

(v) Expenses of establishing temporary public medical facilities and other measures to
increase COVID-19 treatment capacity, including related construction costs and other capital
investments in public facilities to meet COVID-19-related operational needs;

(vi) Costs of providing COVID-19 testing and monitoring, contact tracing, and
monitoring of case trends and genomic sequencing for variants;

(vil) Emergency medical response expenses, including emergency medical transportation,
related to COVID-19;

(viii) Expenses for establishing and operating public telemedicine capabilities for
COVID-19-related treatment;

(ix) Expenses for communication related to COVID-19 vaccination programs and
communication or enforcement by recipients of public health orders related to COVID-19;

(x) Expenses for acquisition and distribution of medical and protective supplies,
including sanitizing products and personal protective equipment;

(xi) Expenses for disinfection of public areas and other facilities in response to the
COVID-19 public health emergency;

(xii) Expenses for technical assistance to local authorities or other entities on mitigation
of COVID-19-related threats to public health and safety;

(xiii) Expenses for quarantining or isolation of individuals;

(xiv) Expenses of providing paid sick and paid family and medical leave to public

employees to enable compliance with COVID-19 public health precautions;
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(xv) Expenses for treatment of the long-term symptoms or effects of COVID-19,
including post-intensive care syndrome;

(xvi) Expenses for the improvement of ventilation systems in congregate settings, public
health facilities, or other public facilities;

(xvii) Expenses related to establishing or enhancing public health data systems; and

(xviii) Mental health treatment, substance misuse treatment, and other behavioral health
services.

(2) Public Health and Safety Staff. Payroll and covered benefit expenses for public
safety, public health, health care, human services, and similar employees to the extent that the
employee’s time is spent mitigating or responding to the COVID-19 public health emergency.

(3) Hiring State and Local Government Staff. Payroll, covered benefit, and other costs
associated with the recipient increasing the number of its employees up to the number of
employees that it employed on January 27, 2020.

(4) Assistance to Unemployed Workers. Assistance, including job training, for
individuals who want and are available for work, including those who have looked for work
sometime in the past 12 months or who are employed part time but who want and are available
for full-time work;

(5) Contributions to State Unemployment Insurance Trust Funds. Contributions to an
Unemployment Trust Fund up to the level required to restore the Unemployment Trust Fund to
its balance on January 27, 2020 or to pay back advances received under Title XII of the Social
Security Act (42 U.S.C. 1321) for the payment of benefits between January 27, 2020 and

[INSERT DATE OF PUBLICATION IN THE FEDERAL REGISTER];
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(6) Small Businesses. Assistance to small businesses, including loans, grants, in-kind
assistance, technical assistance or other services, that responds to the negative economic impacts
of the COVID-19 public health emergency;

(7) Nonprofits. Assistance to nonprofit organizations, including loans, grants, in-kind
assistance, technical assistance or other services, that responds to the negative economic impacts
of the COVID-19 public health emergency;

(8) Assistance to Households. Assistance programs, including cash assistance programs,
that respond to the COVID-19 public health emergency;

(9) Aid to Impacted Industries. Aid to tourism, travel, hospitality, and other impacted
industries that responds to the negative economic impacts of the COVID-19 public health
emergency;

(10) Expenses to Improve Efficacy of Public Health or Economic Relief Programs.
Administrative costs associated with the recipient’s COVID-19 public health emergency
assistance programs, including services responding to the COVID-19 public health emergency or
its negative economic impacts, that are not federally funded.

(11) Survivor’s Benefits. Benefits for the surviving family members of individuals who
have died from COVID-19, including cash assistance to widows, widowers, or dependents of
individuals who died of COVID-19;

(12) Disproportionately Impacted Populations and Communities. A program, service, or
other assistance that is provided in a Qualified Census Tract, that is provided to households and
populations living in a Qualified Census Tract, that is provided by a Tribal government, or that is
provided to other households, businesses, or populations disproportionately impacted by the

COVID-19 public health emergency, such as:
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(1) Programs or services that facilitate access to health and social services, including:

(A) Assistance accessing or applying for public benefits or services;

(B) Remediation of lead paint or other lead hazards; and

(C) Community violence intervention programs;

(i1) Programs or services that address housing insecurity, lack of affordable housing, or
homelessness, including:

(A) Supportive housing or other programs or services to improve access to stable,
affordable housing among individuals who are homeless;

(B) Development of affordable housing to increase supply of affordable and high-quality
living units; and

(C) Housing vouchers and assistance relocating to neighborhoods with higher levels of
economic opportunity and to reduce concentrated areas of low economic opportunity;

(i11) Programs or services that address or mitigate the impacts of the COVID-19 public
health emergency on education, including:

(A) New or expanded early learning services;

(B) Assistance to high-poverty school districts to advance equitable funding across
districts and geographies; and

(C) Educational and evidence-based services to address the academic, social, emotional,
and mental health needs of students;

(iv) Programs or services that address or mitigate the impacts of the COVID-19 public
health emergency on childhood health or welfare, including:

(A) New or expanded childcare;
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(B) Programs to provide home visits by health professionals, parent educators, and social
service professionals to individuals with young children to provide education and assistance for
economic support, health needs, or child development; and

(C) Services for child welfare-involved families and foster youth to provide support and
education on child development, positive parenting, coping skills, or recovery for mental health
and substance use.

(c) Providing Premium Pay to Eligible Workers. A recipient may use funds to provide
premium pay to eligible workers of the recipient who perform essential work or to provide grants
to eligible employers, provided that any premium pay or grants provided under this paragraph (c)
must respond to eligible workers performing essential work during the COVID-19 public health
emergency. A recipient uses premium pay or grants provided under this paragraph (c) to respond
to eligible workers performing essential work during the COVID-19 public health emergency if
it prioritizes low- and moderate-income persons. The recipient must provide, whether for
themselves or on behalf of a grantee, a written justification to the Secretary of how the premium
pay or grant provided under this paragraph (c) responds to eligible workers performing essential
work if the premium pay or grant would increase an eligible worker’s total wages and
remuneration above 150 percent of such eligible worker’s residing State’s average annual wage
for all occupations or their residing county’s average annual wage, whichever is higher.

(d) Providing Government Services. For the provision of government services to the
extent of a reduction in the recipient’s general revenue, calculated according to paragraphs (d)(1)

and (d)(2).
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(1) Frequency. A recipient must calculate the reduction in its general revenue using
information as-of December 31, 2020, December 31, 2021, December 31, 2022, and December
31, 2023 (each, a calculation date) and following each calculation date.

(2) Calculation. A reduction in a recipient’s general revenue equals:

ne

Max {[Base Year Revenue * (1 + Growth Adjustment)(IZ)] — Actual General Revenue,; 0}

Where:

(1) Base Year Revenue is the recipient’s general revenue for the most recent full fiscal
year prior to the COVD-19 public health emergency;

(i1) Growth Adjustment is equal to the greater of 4.1 percent (or 0.041) and the recipient’s
average annual revenue growth over the three full fiscal years prior to the COVID-19 public
health emergency.

(ii1) n equals the number of months elapsed from the end of the base year to the
calculation date.

(iv) Actual General Revenue is a recipient’s actual general revenue collected during 12-
month period ending on each calculation date;

(v) Subscript # denotes the specific calculation date.

(e) To Make Necessary Investments in Infrastructure. A recipient may use funds to make
investments in:

(1) Clean Water State Revolving Fund and Drinking Water State Revolving Fund
investments. Projects or activities of the type that would be eligible under section 603(c) of the
Federal Water Pollution Control Act (33 U.S.C. 1383(c)) or section 1452 of the Safe Drinking

Water Act (42 U.S.C. 300j-12); or,
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(2) Broadband. Broadband infrastructure that is designed to provide service to unserved
or underserved households and businesses and that is designed to, upon completion:

(A) Reliably meet or exceed symmetrical 100 Mbps download speed and upload speeds;
or

(B) In cases where it is not practicable, because of the excessive cost of the project or
geography or topography of the area to be served by the project, to provide service meeting the
standards set forth in paragraph (e)(2)(A) of this section:

(1) Reliably meet or exceed 100 Mbps download speed and between at least 20 Mbps and
100 Mbps upload speed; and

(i1) Be scalable to a minimum of 100 Mbps download speed and 100 Mbps upload speed.
§ 35.7 Pensions.

A recipient may not use funds for deposit into any pension fund.

§ 35.8 Tax.

() Restriction. A State or Territory shall not use funds to either directly or indirectly
offset a reduction in the net tax revenue of the State or Territory resulting from a covered change
during the covered period.

(b) Violation. Treasury will consider a State or Territory to have used funds to offset a
reduction in net tax revenue if, during a reporting year:

(1) Covered Change. The State or Territory has made a covered change that, either based
on a reasonable statistical methodology to isolate the impact of the covered change in actual
revenue or based on projections that use reasonable assumptions and do not incorporate the

effects of macroeconomic growth to reduce or increase the projected impact of the covered
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change, the State or Territory assesses has had or predicts to have the effect of reducing tax
revenue relative to current law;

(2) Exceeds the De Minimis Threshold. The aggregate amount of the measured or
predicted reductions in tax revenue caused by covered changes identified under paragraph (b)(1)
of this section, in the aggregate, exceeds 1 percent of the State’s or Territory’s baseline;

(3) Reduction in Net Tax Revenue. The State or Territory reports a reduction in net tax
revenue, measured as the difference between actual tax revenue and the State’s or Territory’s
baseline, each measured as of the end of the reporting year; and

(4) Consideration of Other Changes. The aggregate amount of measured or predicted
reductions in tax revenue caused by covered changes is greater than the sum of the following, in
each case, as calculated for the reporting year:

(1) The aggregate amount of the expected increases in tax revenue caused by one or more
covered changes that, either based on a reasonable statistical methodology to isolate the impact
of the covered change in actual revenue or based on projections that use reasonable assumptions
and do not incorporate the effects of macroeconomic growth to reduce or increase the projected
impact of the covered change, the State or Territory assesses has had or predicts to have the
effect of increasing tax revenue; and

(i1) Reductions in spending, up to the amount of the State’s or Territory’s net reduction in
total spending, that are in:

(A) Departments, agencies, or authorities in which the State or Territory is not using

funds; and
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(B) Departments, agencies, or authorities in which the State or Territory is using funds, in
an amount equal to the value of the spending cuts in those departments, agencies, or authorities,
minus funds used.

(c) Amount and Revenue Reduction Cap. 1f a State or Territory is considered to be in
violation pursuant to paragraph (b) of this section, the amount used in violation of paragraph (a)
of this section is equal to the lesser of:

(1) The reduction in net tax revenue of the State or Territory for the reporting year,
measured as the difference between the State’s or Territory’s baseline and its actual tax revenue,
each measured as of the end of the reporting year; and,

(2) The aggregate amount of the reductions in tax revenues caused by covered changes
identified in paragraph (b)(1) of this section, minus the sum of the amounts in identified in
paragraphs (b)(4)(1)-(ii).

§ 35.9. Compliance with Applicable Laws.

A recipient must comply with all other applicable Federal statutes, regulations, and
executive orders, and a recipient shall provide for compliance with the American Rescue Plan
Act, this Subpart, and any interpretive guidance by other parties in any agreements it enters into
with other parties relating to these funds.

§ 35.10. Recoupment.

(a) Identification of Violations — (1) In general. Any amount used in violation of §§ 35.6
or 35.7 of this subpart may be identified at any time prior to December 31, 2026.

(2) Annual Reporting of Amounts of Violations. On an annual basis, a recipient that is a
State or Territory must calculate and report any amounts used in violation of § 35.8 of this

subpart.
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(b) Calculation of Amounts Subject to Recoupment — (1) In general. Except as provided
in paragraph (b)(2), Treasury will calculate any amounts subject to recoupment resulting from a
violation of §§ 35.6 or 35.7 of this subpart as the amounts used in violation of such restrictions.

(2) Violations of Section 35.8. Treasury will calculate any amounts subject to
recoupment resulting from a violation of § 35.8 of this subpart, equal to the lesser of:

(1) The amount set forth in § 35.8(¢c) of this subpart; and,

(i1) The amount of funds received by such recipient.

(c) Notice. 1f Treasury calculates an amount subject to recoupment under paragraph (b)
of this section, Treasury will provide the recipient a written notice of the amount subject to
recoupment along with an explanation of such amounts.

(d) Request for Reconsideration. Unless Treasury extends the time period, within 60
calendar days of receipt of a notice of recoupment provided under paragraph (c) of this section, a
recipient may submit a written request to Treasury requesting reconsideration of any amounts
subject to recoupment under paragraph (b) of this section. To request reconsideration of any
amounts subject to recoupment, a recipient must submit to Treasury a written request that
includes:

(1) An explanation of why the recipient believes all or some of the amount should not be
subject to recoupment; and

(i1) A discussion of supporting reasons, along with any additional information.

(e) Final Amount Subject to Recoupment. Unless Treasury extends the time period,
within 60 calendar days of receipt of the recipient’s request for reconsideration provided
pursuant to paragraph (d) of this section, the recipient will be notified of the Secretary’s decision

to affirm, withdraw, or modify the notice of recoupment. Such notification will include an
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explanation of the decision, including responses to the recipient’s supporting reasons and
consideration of additional information provided.

(f) Repayment of Funds. Unless Treasury extends the time period, a recipient shall repay
to the Secretary any amounts subject to recoupment in accordance with instructions provided by
Treasury:

(1) Within 120 calendar days of receipt of the notice of recoupment provided under
paragraph (c) of this section, in the case of a recipient that does not submit a request for
reconsideration in accordance with the requirements of paragraph (d) of this section, or

(i1) Within 120 calendar days of receipt of the Secretary’s decision under paragraph (e) of
this section, in the case of a recipient that submits a request for reconsideration in accordance
with the requirements of paragraph (d) of this section.

§ 35.11 Payments to States.

(a) In General. With respect to any State or Territory that has an unemployment rate as
of the date that it submits an initial certification for payment of funds pursuant to section
602(d)(1) of the Social Security Act that is less than two percentage points above its
unemployment rate in February 2020, the Secretary will withhold 50 percent of the amount of
funds allocated under section 602(b) of the Social Security Act to such State or territory until the
date that is twelve months from the date such initial certification is provided to the Secretary.

(b) Payment of Withheld Amount. In order to receive the amount withheld under
paragraph (a) of this section, the State or Territory must submit to the Secretary at least 30 days

prior to the date referenced in paragraph (a) the following information:
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(1) A certification, in the form provided by the Secretary, that such State or Territory
requires the payment to carry out the activities specified in section 602(c) of the Social Security
Act and will use the payment in compliance with section 602(c) of the Social Security Act; and,

(i1) Any reports required to be filed by that date pursuant to this part that have not yet

been filed.

§ 35.12. Distributions to Nonentitlement Units of Local Government and Units of General
Local Government.

(a) Nonentitlement Units of Local Government. Each State or Territory that receives a
payment from Treasury pursuant to section 603(b)(2)(B) of the Social Security Act shall
distribute the amount of the payment to nonentitlement units of government in such State or
Territory in accordance with the requirements set forth in section 603(b)(2)(C) of the Social
Security Act and without offsetting any debt owed by such nonentitlement units of local
governments against such payments.

(b) Budget Cap. A State or Territory may not make a payment to a nonentitlement unit of
local government pursuant to section 603(b)(2)(C) of the Social Security Act and paragraph (a)
of this section in excess of the amount equal to 75 percent of the most recent budget for the
nonentitlement unit of local government as of January 27, 2020. A State or Territory shall
permit a nonentitlement unit of local government without a formal budget as of
January 27, 2020, to provide a certification from an authorized officer of the nonentitlement unit
of local government of its most recent annual expenditures as of January 27, 2020, and a State or
Territory may rely on such certification for purposes of complying with this subsection.

(c) Units of General Local Government. Each State or Territory that receives a payment

from Treasury pursuant to section 603(b)(3)(B)(ii) of the Social Security Act, in the case of an
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amount to be paid to a county that is not a unit of general local government, shall distribute the
amount of the payment to units of general local government within such county in accordance
with the requirements set forth in section 603(b)(3)(B)(i1) of the Social Security Act and without
offsetting any debt owed by such units of general local government against such payments.

(d) Additional Conditions. A State or Territory may not place additional conditions or
requirements on distributions to nonentitlement units of local government or units of general

local government beyond those required by section 603 of the Social Security Act or this subpart.

Dated:
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