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U.S. EPA Major vs. Minor Source Requirements

Major
e Federal requirements regarding major source permits are clear

e The source must demonstrate they will not exceed the NAAQS

e Extensive guidance provided for modeling in issuing permits

e Expressly requires modeling for Major New Source Review

Minor
e Modeling for Minor New Source Review is discretionary

e Federal modeling guidance is unclear

e The Clean Air Act leaves states to develop regulatory programs for minor sources

e Does not require minor sources to demonstrate through modeling they won’t exceed NAAQS
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Background: A 2010 Change in NO2 and 502 NAAQS

A significant factor leading to the PEER complaint was a lack of clarity and guidance from the EPA
relating to modeling requirements for minor sources following the 2010 adoption of new 1-hr NAAQS
for NO2 and SO2.

In the absence of further guidance from EPA, the Division’s Permitting Unit and Modeling Unit each
developed separate policies on when to model minor sources.

The Permitting Unit’s policy relied upon EPA’s existing emission thresholds for major sources--the
guidance for Prevention of Significant Deterioration (PSD)--to determine when to require modeling as
part of the NAAQS permitting evaluation process. The rationale was that minor sources should not be
regulated more stringently than major sources. This guidance was documented in the “PS Memo
10-01” and used by the Permitting unit within the Division.

The two policies has longed caused confusion and so in March 2021, management in the Air Pollution
Control Division decided that the PS MEMO 10-01 would be the sole policy used by the division. Shortly
after this action, the complaint was filed.

At that point, CDPHE Executive Director Jill Hunsaker Ryan reached out to the Attorney General to
request they look into the allegations. The AGO contracted with Troutman Pepper Hamilton Sanders

LLP to conduct an independent investigation.
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Troutman Report (September 2021)

“The issues raised in (PEER’s) letter to the EPA OIG arise in the
context of a highly technical and complex facet of air permitting
for stationary sources of air pollutants: the use of computer
generated simulations known as “air quality models” to predict
whether a source or project emitting air pollutants will violate

the NAAQS.”
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Troutman Report Findings

1.  Modeling of minor sources is discretionary: However, the Clean Air Act requires that state
permitting authorities have a justified and enforceable means of ensuring all sources comply
with EPA’s health-based NAAQS.

2. There is no federal guidance on modeling for minor sources: There is a lack of EPA guidance
on when and how to model minor sources.

3. The Air Pollution Control Division had two conflicting policies: Both arose in 2010 as a
result of changes to the NO2 and SO2 standards. The Permitting Unit used a threshold for
major sources, commonly used in other states. The Troutman report said it was not a “well
supported policy to ensure minor sources would not exceed the NAAQS.” The Modeling unit
used “a well-supported technical analysis.” The Troutman report called it “overly
conservative.”

4. The decision to use the EPA’s threshold for existing major sources to determine whether to
model minor sources, was not motivated by an intent to circumvent the law, but rather to
resolve the conflict of having two policies.
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Troutman Report Findings

5. CDPHE issued permits with unaddressed NAAQS modeling exceedances, but modeled
exceedances don’t necessarily indicate that a permitted minor source has violated or will
violate the NAAQS.

6. Issues with the Cripple Creek & Victor Gold Mine (CC&V) Permit:

a. Claims that CDPHE suppressed information or falsified data in the context of one the CC&V
permits were unsubstantiated.

b. Although the modeling analysis for CC&V contained errors, CDPHE used direct air monitoring to
demonstrate compliance with the NAAQS.

c. There was a potential conflict of interest between the permittee and a division leader, which
was resolved before issuing the final permit.

7. The complaint raised valid concerns, but some were “overstated.” The complaint is “incorrect”
in alleging that the Air Division must conduct air quality modeling for all minor source permits.
However, the policy was inadequate to ensure minor sources would not exceed the NAAQS.
Even so, the Division’s policy did not necessarily result in NAAQS exceedances.
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EPA Office of Inspector General Report (July 2022)

e Acknowledged CDPHE was already taking voluntary measures to address concerns, such as
enhancing coordination between minor source modeling and permitting teams.

e Provided recommendations for improving minor source modeling program, including:
o Increasing transparency and ensuring proper documentation
o Affirming NAAQS through clear language in permits
o Review of 11 minor source permits
o Regular meetings between EPA and CDPHE to provide status updates

e EPArecommendations aligned with those provided by the subject matter expert panel
CDPHE convened after the Troutman report.
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CDPHE’s Response to the Troutman and OIG Reports

1. Combined the Permitting Unit and Modeling Unit: This improved coordination between the air division’s
permitting and modeling teams.

2. Extensive engagement with scientific experts and public: Reviewed best practices among model states;
convened an outside panel of subject matter experts to help revise minor source modeling and permitting
standards, then sought public input (2022).

3. Updated and published new minor source modeling guidelines: These include more protective thresholds in the
non-attainment area as well as in disproportionately impacted communities. (2023)

4. Improved the general permit program to require individualized NAAQS analyses: Minor sources now need to
determine whether modeling is required prior to submission of an application and submit that documentation as
part of their permit application.

5. Improved the documentation of permit analyses: Implemented processes to ensure future minor source permit
records are complete and properly document NAAQS compliance — including pre-permit modeling determinations.
This documentation is now more robust and transparent than other states.

6. Hold regular meetings with PEER and the EPA.

7. Reviewing 11 permit records in response to the EPA OIG report.
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Correcting Information Previously Shared with Committee

Misleading or incorrect previous testimony:

The state’s permitting program is “inadequate to ensure minor sources would not
exceed the NAAQS.”
This quote is directly from the Troutman report, however the paragraph directly
following, says “APCD’s inadequate policy regarding minor sources did not
necessarily result in actual NAAQS exceedances” and “the state of Colorado
remains in attainment for the NAAQS that are the primary focus of the letter to
EPA—the 1-hour NO2 and SO2 NAAQS”

“In July 2022, the EPA responded to the whistleblowers’ complaint, validated many of
their allegations, found that the state’s permitting risks harm to air quality and public
health, and confirmed that permits identified in the whistleblowers’ complaint were
issued illegally, despite modeled NAAQS violations.”
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CDPHE’s Ongoing Work in Minor Source Permitting

The air division continues improving the minor source permitting process by:
e Enhancing transparency and accessibility, including for new and historic records.
e Prioritizing data modernization and a continuous quality improvement approach.

e Committing to evaluating modeling thresholds for EPA’s other criteria pollutants.
o In particular, PM2.5, which was raised as a concern by CDPHE’s subject matter
expert panel and associated public comments.

e Committing to continue reevaluating nitrogen oxides and sulfur dioxide thresholds in
the future based on emerging research.
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CDPHE’s Ongoing Work to Address Ozone and Other

Pollutants: Recent Rulemakings (2019-2022)

e Reg. 7: Pneumatic controller
regulations

e Reg. 7: Major Source Reasonably
Available Control Technology
requirements expansion

e Reg. 7: Expansion of oil & gas
regulations and establishment of oil &
gas Intensity program

e Reg. 11: Adoption of more stringent
I/M program cutpoints

e Reg. 22: Greenhouse Gas Emissions
and Energy Management for

. Reg._21: Consumgr Products and Manufacturers requirements
Architectural Coatings e Reg. 23: Additional Coal-Fired Power
® Reg. 20: Zero Emission Vehicle Plant Closures
Standards e CDOT: Greenhouse Gas Transportation
® Reg. 7: Expansion of oil & gas Planning Standard
regulations

e Reg. 7: Expansion of oil & gas e Reg. 22: Recovered Methane
regulations e Reg. 7: Major Source Reasonably
e Reg. 7: Turbine and metal coatings Available Control Technology
controls requirements expansion, Expansion of
e Reg 22: HFC requirements oil & gas regulations

e Reg. 23: Coal-Fired Power Plant
Closures



CDPHE’s Ongoing Work to Address Ozone and other

Pollutants: Recent Rulemakings (2023)

Rulemaking Hearing Rulemaking Hearing

: : Rulemaking Hearin

Disproportionately Building Performance g g

Impacted Community Standards Colorado Clean Cars

Permitting

. September December
April July
May August October

Rulemaking Hearing Rulemaking Hearing Rulemaking Hearing Rulemaking Hearing
Advanced Clean Greenhouse Gas Greenhouse Gas Ozone State
Trucks, Low NOx Intensity Verification for Emissions and Energy Implementation Plan
Omnibus, and Large the Oil and Gas Sector Management Revision & Associated
Entity Reporting Manufacturing - Phase 2 Emission Reduction

rules. Measures



Air Quality Vision: To be a modern, state-of-the-art air quality

division, recognized as a national leader

185 new FTE hired since April 2022 including many ozone related positions:

8 new permit modelers (only 2 in Jan of 2022)

20 new oil and gas program staff

13 new air toxics and ozone precursor monitoring staff
20 new compliance and enforcement staff

7 new mobile sources program staff

O O O O O

Significant investments in data modernization including updating our 30+ year old permitting
database to a multi-million dollar data management and visualization platform

Embedding Environmental Justice initiatives into all our programs and decisions
Implemented one of the most comprehensive minor source modeling program in the country.

Made significant investments in building out our new mobile monitoring systems
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CDPHE 2024 Legislative Agenda Item

Air Quality Cumulative Impacts and Environmental Justice 2.0

Perform up to two “Environmental Equity and Cumulative Impact Analyses”

Propose a refinery-specific rulemaking and hire a refinery expert to develop the
refinery regulation and perform increased oversight

Establish a two-person rapid response team for additional community engagement
capacity during and after emissions exceedance events

Empower local governments to limit new or increased emissions of pollutants with
health impacts
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CDPHE FY 2024-25 Budget Requests

e Increased staff for inspections by air pollution, hazardous waste, and water quality
divisions focused on Disproportionately Impacted (DlI) communities (3.0 FTE)

e New community engagement staff in air pollution and water quality divisions to engage
DI communities about CDPHE enforcement activities (2.0 FTE)

e New Spanish translation specialist for CDPHE to translate information about
enforcement actions, inspection reports, other related materials (1.0 FTE)

e Implementing Environmental Justice Action Task Force recommendations (3.5 FTE)
o Interagency environmental justice coordination
o Develop measurable goals for eliminating environmental health disparities
o Create policies and guidelines on best practices for community engagement
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