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MASS TRANSIT AND RIDESHARING
EXPENSES DEDUCTION
EVALUATION SUMMARY | JANUARY 2021 | 2021-TE7

TAX TYPE
Corporate income
YEAR ENACTED
1979
REPEAL/EXPIRATION DATE None

REVENUE IMPACT
NUMBER OF TAXPAYERS

Could not determine
Could not determine

KEY CONCLUSION: The deduction has not likely encouraged employers to offer mass transit and
ridesharing options to employees because it was generally not usable prior to Tax Year 2018 and has
likely not been used much since then due to a lack of awareness. Additionally, it may not provide a
large enough benefit to induce a change in taxpayer behavior for most employers.
WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Mass Transit and Ridesharing Expenses
Deduction allows corporate employers to deduct
expenses for mass transit or ridesharing
arrangements that they provide for employees
from their Colorado taxable income.

The General Assembly may want to consider:

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statute and the enacting legislation do not state the
deduction’s purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on our review of legislative
history and historical context, our evaluation
considered a potential purpose: to encourage
employers to offer mass transit and ridesharing
options to employees by providing a financial
benefit to employers that incur expenses for these
options.



Establishing a statutory purpose and
performance measures for the deduction.



Reviewing whether the deduction is meeting its
intent and, if necessary, revise statute in order
for the deduction to do so.
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MASS TRANSIT AND
RIDESHARING EXPENSES
DEDUCTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
Under the Mass Transit and Ridesharing Expenses Deduction (Mass
Transit Expenses Deduction) [Section 39-22-509(1), C.R.S.], a
corporate employer may deduct contributions they make to mass transit
or ridesharing arrangements for employees from their Colorado taxable
income. However, because Colorado uses federal taxable income as the
starting point for determining Colorado taxable income, employers may
only claim the deduction to the extent that they have not previously
deducted eligible expenses when calculating their federal taxable
income. In order for amounts to be eligible for the deduction, the mass
transit or ridesharing arrangement must be primarily used to travel to
and from an employee’s workplace. In addition, for the purposes of the
deduction, an eligible “ridesharing arrangement” is one in which people
travel in a vehicle together with a commonality of purposes, provided
that the vehicle is not operated for profit, which includes carpools and
vanpools. Furthermore, statute provides that the deduction is available
to “corporate employers,” and Department of Revenue staff have
interpreted this phrase to indicate C-corporations, including any entity
that has made an election to be treated as a C-corporation for federal
tax purposes.
Employers claim the Mass Transit Expenses Deduction on Line 13 of
the Colorado C-Corporation Income Tax Return (Form DR 0112). The
deduction was created by Senate Bill 79-001 in 1979 and has remained
largely unchanged since then.
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Statute does not directly state the intended beneficiaries of the Mass
Transit Expenses Deduction. Based on our review of the statutory
language, we considered the intended beneficiaries to be corporations
in Colorado that incur expenses for mass transit or ridesharing benefits
they provide to employees.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Mass Transit Expenses
Deduction do not state its purpose; therefore, we could not definitively
determine the General Assembly’s original intent. Based on our review
of legislative history and historical context, we considered a potential
purpose: to encourage employers to offer mass transit and ridesharing
options to employees by providing a financial benefit to employers that
incur expenses for these options. Specifically, the deduction was enacted
alongside a number of other provisions that appear to be designed to
encourage the increased use of alternative transportation options in lieu
of single-occupancy vehicles. Additionally, national and local news
articles indicate that policymakers and the public were increasingly
interested in alternative transportation options when the enacting
legislation was passed due to a number of recent trends, including the
energy crises of 1974 and 1979, increases in gas prices paired with
inflation, and concerns about air pollution.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Mass Transit Expenses
Deduction is meeting its purpose because no purpose is provided for it
in statute or its enacting legislation. However, we found that it is not
likely meeting the potential purpose that we identified in order to
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?

3

MASS TRANSIT AND RIDESHARING EXPENSES DEDUCTION

4

4

conduct this evaluation because it is not likely that many taxpayers are
using the deduction.
Statute does not provide quantifiable performance measures for this
deduction. Therefore, we created and applied the following
performance measures to determine the extent to which the deduction
is meeting its potential purpose:
PERFORMANCE MEASURE #1: To what extent has the Mass Transit

Expenses Deduction provided financial support to employers that incur
expenses for mass transit and ridesharing options provided to
employees?
RESULT: We determined that the Mass Transit Expenses Deduction has
not likely provided financial support to employers in recent years
because the deduction was generally unusable for corporations prior to
2018. Additionally, awareness of the deduction appears to be relatively
low, indicating that the deduction has not likely been used much
between 2018 and the present, although the Department of Revenue
lacked information to allow us to quantify its use.
Prior to 2018, the Mass Transit Expenses Deduction was generally not
usable because employers could claim a federal income tax deduction
for transportation benefits they provided employees under the Internal
Revenue Code [26 U.S. Code, Section 162(a)(1)], which allows
businesses to deduct all ordinary and necessary business expenses,
including employee salaries and other forms of compensation. The Mass
Transit Expenses Deduction allows expenses to be deducted only to the
extent that they were not previously deducted when calculating federal
taxable income. As a result, employers would have been able to deduct
all of their expenses for employees’ mass transit and ridesharing costs
under the federal deduction and, thus, would not have been able to
claim the Mass Transit Expenses Deduction when the federal deduction
was available.

5

PERFORMANCE MEASURE #2: To what extent has the Mass Transit

Expenses Deduction increased the mass transit and ridesharing options
available to employees at Colorado businesses?
RESULT: The Mass Transit Expenses Deduction has not likely expanded
the mass transit and ridesharing options available to employees at
Colorado businesses because it is not likely being used much, as
discussed in Performance Measure #1. Additionally, there are other
savings programs available to some Colorado employers that likely
provide a more substantial financial benefit than the deduction. For
example, we estimated that the EcoPass program, which allows
employers to purchase RTD transit passes for their employees at a
discounted rate, could have saved employers between $953 and $1,817
per employee in 2018. In comparison, as discussed below, we estimate
that the deduction could save employers $50 to $87 per employee per
year. Although employers may benefit from these savings programs and
the deduction simultaneously, the larger financial benefits provided by
the savings programs that we identified indicate that these programs are
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Beginning in 2018, due to changes to the Internal Revenue Code made
through the 2017 Tax Cuts and Jobs Act, employers could no longer
deduct most mass transit or ridesharing expenses they paid on behalf of
employees when calculating their federal taxable income. As a result,
these employers have been able to claim the Mass Transit Expenses
Deduction for most eligible expenses since 2018. However, we found
that awareness of the Mass Transit Expenses Deduction appears to be
low; therefore, the deduction may not have been claimed by many
employers even after the federal deduction was no longer available
beginning in 2018. Specifically, none of the Colorado transit agencies
that we consulted were aware of the deduction, including those that
regularly have contact with employers and had informed employers
about the federal deduction when it was available. We also attempted
to contact businesses that may have been aware of the deduction. Most
of these businesses did not respond, and those that did were either
unaware of the deduction or had not incurred expenses to which the
deduction would apply.
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more likely than the deduction to influence businesses’ decisions on
whether to offer mass transit options for employees.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We determined that the Mass Transit Expenses Deduction likely had no
revenue impact in 2017 because the deduction was generally not usable
in 2017 or in previous years when expenses for employees’
transportation were allowed to be deducted from the employer’s income
under federal law. We were unable to estimate the deduction’s revenue
impact in 2018 and 2019 due to a lack of Department of Revenue data
and because publicly available data on mass transit fares does not
include information about amounts paid by employers. In addition, we
did not have sufficient information to determine how many, if any,
employers are aware of the deduction and may have claimed it. The
revenue impact in these years was probably minimal because taxpayer
awareness of the deduction appears to be low.
However, if awareness of the deduction increases in future years and
more employers begin claiming it on their income tax returns, the
deduction’s impact to state revenue could increase substantially. For
example, if all employers that purchased transit passes for employees
via RTD’s EcoPass program in 2018 had paid for these expenses in full
and claimed the deduction, we estimate that the deduction could have
resulted in more than $1 million in forgone state revenue. This estimate
does not include any amounts that Colorado employers could have
claimed for expenses incurred through other transit agencies in the state,
which would further increase the revenue impact.
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Eliminating the Mass Transit Expenses Deduction would not likely have
a significant impact on most taxpayers, since awareness of the
deduction seems to be low. However, it would increase the income tax
liabilities of employers that incur expenses for providing mass transit or
ridesharing options and would otherwise have claimed the deduction
for these expenses. Specifically, employers would be liable for corporate
income tax on amounts they spent for these alternative transportation
options, incurring income tax liabilities equal to 4.55 percent of these
expenses (based on the Colorado income tax rate for Tax Year 2021).
As shown in EXHIBIT 1, based on 2018 transit costs, we estimated that
Colorado employers that claim the deduction for purchases of monthly
mass transit passes for employees could incur between $50 and $87 in
additional annual corporate income tax liability per employee if the
deduction were eliminated. For a Colorado employer with 14
employees (the statewide average number of employees per employer in
2018), this would amount to $700 to $1,218 in additional income tax
liability.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
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EXHIBIT 1. ESTIMATED IMPACT OF MASS TRANSIT
EXPENSES DEDUCTION TO AVERAGE
COLORADO EMPLOYER1, 2021
Minimum

Maximum

Estimated average cost of one monthly
transit pass in Colorado, 20182

$92

$159

Total estimated annual cost of one
monthly transit pass in Colorado, 2018

$1,104

$1,908

4.55%

Colorado corporate income tax rate, 2021
= Estimated annual impact of
deduction to employers, per
employee, 2021
x

$50

Average number of employees per
Colorado employer, 2018

= Estimated impact of deduction to
average Colorado employer, 2021

$87
14

$700

$1,218

SOURCE: Office of the State Auditor analysis of Section 39-22-509(1), C.R.S., data from
the United States Census Bureau and the National Transit Database, and information from
Colorado transit agencies’ websites and financial reports.
1
For purposes of these calculations, we assumed that the employer paid 100 percent of the
expenses incurred for each employee to have a monthly transit pass throughout 2018.
2
We calculated the average cost of a monthly transit pass in Colorado based on transit agency
ridership data from the National Transit Database and fare information on transit agencies’
websites. If 2018 fares were not available for a given transit service, we used current fares
instead.

Finally, based on feedback from Colorado transit agencies and
businesses, we determined that awareness of the Mass Transit Expenses
Deduction is fairly low. Eliminating the deduction would have no
impact – financial or otherwise – on employers that would not have
claimed the deduction because they were unaware of it. However, a
transit agency indicated that the deduction may be a useful tool in their
future conversations with businesses looking to purchase mass transit
options for their employees; if the deduction were eliminated, this
would no longer be the case.

9

We identified six states with tax expenditures similar to Colorado’s
Mass Transit Expenses Deduction, all of which allow employers to
claim a credit or deduction for expenses incurred for providing
alternative group transportation options to employees: California,
Connecticut, Delaware, Maryland, Minnesota, and Washington. These
tax expenditures may be claimed against various business income or
similar taxes in all six states and may also be claimed against individual
income taxes in Maryland and Minnesota. As demonstrated in EXHIBIT
2, other states’ tax expenditures’ benefits to taxpayers as a percentage
of allowable costs are generally larger than Colorado’s and range from
about 9 percent to 50 percent of allowable expenses. Additionally,
Connecticut, Delaware, and Washington all limit the statewide benefit
to taxpayers resulting from their credits to $1.5 million, $100,000, and
$2.75 million, respectively.

TAX EXPENDITURES REPORT

ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
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EXHIBIT 2. COMPARISON OF COLORADO’S MASS TRANSIT
EXPENSES DEDUCTION AND SIMILAR TAX EXPENDITURES
AVAILABLE IN OTHER STATES
Allowable Expenses

Benefit to
Taxpayer as a
Employer
Mass
Ridesharing
Percentage of
State
Transit?
Program? Allowable Costs
Colorado
Yes
Yes
4.55%
California
Yes
Yes
8.84% 1
Expenses for approved
employer-sponsored
Connecticut
50%
traffic reduction
programs2
10% OR the
percentage of
Delaware
Yes
Yes
employees
benefitting from
the program3
Maryland
Yes
Yes
50%
Minnesota
Yes
No
30%
Washington
Yes
Yes
50%

Annual Cap on
Benefit
Amount, per
Employee
None
None
$250
$250,
if benefit based
on percentage
of employees
benefitting
$1,200
None
$60

SOURCE: Office of the State Auditor analysis of other states’ statutes, regulations, and official
websites.
1
California’s tax expenditure is taken as a deduction from the state’s corporation tax, which is
applied to the net income of most corporations at the rate of 8.84 percent.
2
Connecticut’s credit is only available to employers with at least 100 employees at a workplace that
is located in a “severe nonattainment area,” as designated by the Environmental Protection Agency,
with respect to national ambient air quality standards.
3
This is calculated as the number of employees participating in the program for at least 100 days
during the tax year divided by the annualized number of employees reporting and departing from
the workplace during peak hours.

ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
Although we did not identify any similar tax expenditures, we identified
three Colorado public transit agencies that offer discount programs for
employers that provide mass transit options to employees. Employers
must obtain approval from the transit agency prior to purchasing passes
at the reduced rate and must also meet certain minimum purchase
requirements. As demonstrated in EXHIBIT 3, we estimated that
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EXHIBIT 3. EMPLOYER SAVINGS PROGRAMS
OFFERED BY COLORADO TRANSIT AGENCIES
Transit Agency and
Minimum Required
Percent Saved from
Employer Program
Purchase
Employer Program1
RTD: EcoPass
(Denver metro area)

Transfort: PassFort
(Fort Collins)

ECO Transit:
Employer bulk pass
purchase discount
(Eagle County)

Employers must
purchase passes for all
full-time employees.
Businesses with no
more than 25 employees
must purchase passes
for all employees.
Businesses with more
than 25 employees
must purchase at least
25 passes.
5 passes

77% - 87%2

68%

15%

SOURCE: Office of the State Auditor analysis of Regional Transportation District data and
information from transit agency websites.
1
These percentages are calculated under the assumption that employers would purchase the same
number of passes regardless of whether they actually participated in the program and received the
program’s discounts. Actual savings may be less than the percentages presented here as a result of
this. Additionally, the calculations do not include any savings that employers may receive if they
claim the expenses incurred under the Mass Transit Expenses Deduction for corporate income tax
purposes.
2
Estimates of EcoPass savings are based on 2019 data.

TAX EXPENDITURES REPORT

employers could save between 15 percent and 87 percent on the costs
of mass transit passes for employees as a result of participating in these
programs. However, employers’ actual savings would depend on the
extent to which they would have purchased transit passes without the
programs’ availability and the extent to which they may pass on the cost
of the transit passes to their employees. Finally, any expenses incurred
by employers purchasing passes through these programs would likely
be eligible for the Mass Transit Expenses Deduction.
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was not able to provide us with data on
the number of taxpayers that claimed the Mass Transit Expenses
Deduction or the amounts claimed. Specifically, the deduction is not
itemized on the Colorado C-Corporation Income Tax Return (Form DR
0112). As a result, taxpayers claim the deduction on the “Other
subtractions” lines of this return, which combines several other
deductions and cannot be disaggregated for analysis. To address this
limitation, the Department could create a new reporting line for the
deduction on the income tax return. Additionally, the Department
would need to capture and house the data collected on the new line in
GenTax, which would also require additional resources (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR
THE MASS TRANSIT EXPENSES DEDUCTION.

As discussed, statute and the
enacting legislation for the deduction do not state the deduction’s
purpose or provide performance measures for evaluating its
effectiveness. Therefore, for the purposes of our evaluation, we
considered a potential purpose for the deduction: to encourage
employers to offer mass transit and ridesharing options to employees by
providing a financial benefit to employers that incur expenses for these
options. We identified this purpose based on our review of the following
sources:
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 HISTORICAL CONTEXT. National and local news articles published
around the time that the deduction was enacted indicate that there
was an increased interest in alternative transportation among
legislators and the public at this time. These articles cited a number
of reasons for this increased interest, including the energy crises of
1974 and 1979, increases in gas prices paired with inflation, and
concerns about air pollution.
We also developed two performance measures to assess the extent to
which the deduction is meeting its potential purpose. However, the
General Assembly may want to clarify its intent for the deduction by
providing a purpose statement and corresponding performance
measure(s) in statute. This would eliminate potential uncertainty
regarding the deduction’s purpose and allow our office to more
definitively assess the extent to which the deduction is accomplishing its
intended goal(s).
THE GENERAL ASSEMBLY MAY WANT TO REVIEW WHETHER THE MASS
TRANSIT EXPENSES DEDUCTION IS MEETING ITS INTENT AND, IF
NECESSARY, REVISE STATUTE IN ORDER FOR THE DEDUCTION TO DO SO. As
discussed, we identified a number of factors that may limit the extent to
which the deduction is meeting the potential purpose that we identified
for this evaluation:

TAX EXPENDITURES REPORT

 LEGISLATIVE HISTORY. The Mass Transit Expenses Deduction was
passed as part of a larger bill [Senate Bill 79-001] that primarily
addressed concerns regarding motor vehicle emissions. In addition to
the Mass Transit Expenses Deduction, several other provisions in this
bill seem to have been designed to encourage increased use of
alternative transportation in lieu of single-occupancy vehicles. For
example, the bill established preferential off-street parking rates for
vehicles used by more than one person going to or from work and
allowed non-State employees to fill vacant spaces in State-owned
vanpools for a monthly fee.

13
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DEDUCTION HAS LIKELY NOT BEEN USED MUCH, IF AT ALL, IN

RECENT YEARS.

We determined that awareness of the Mass Transit
Expenses Deduction is low among transit agencies and businesses,
indicating that the deduction has not likely been used much in recent
years. Additionally, prior to 2018, employers would have been able
to deduct all of their expenses for employees’ mass transit and
ridesharing costs as ordinary and necessary business expenses when
calculating federal taxable income. Therefore, employers would not
have been able to claim the Mass Transit Expenses Deduction until
2018, when most expenses for employee transportation were no
longer allowed to be deducted under federal law.

 THE DEDUCTION’S BENEFIT MAY NOT BE LARGE ENOUGH TO INDUCE A
CHANGE IN TAXPAYER BEHAVIOR FOR MOST EMPLOYERS, especially
since there are other programs that provide much larger benefits to
employers seeking to reduce the costs of providing mass transit
options to employees. For example, we estimated that the EcoPass
program, which allows employers to purchase RTD transit passes for
their employees at a discounted rate, could have saved employers
between 77 percent and 87 percent on these expenses in 2019
compared with the 4.55 percent savings employers would receive
from the deduction for Tax Year 2021. Additionally, the tax savings
provided by the deduction is much smaller than the savings provided
by comparable tax expenditures that we identified in six other states,
which provide savings between 9 percent and 50 percent of eligible
expenses incurred.
We also identified several other considerations that the General
Assembly may want to take into account if it decides to review the
deduction for potential revision:
 THE DEDUCTION’S REVENUE IMPACT HAS LIKELY BEEN SMALL BUT MAY
INCREASE. We determined that the deduction likely had no revenue
impact in 2017, and though we were unable to estimate the
deduction’s revenue impact in 2018 and beyond due to a lack of
available data, the impact was likely still minimal due to a lack of
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 THE

“RIDESHARING” FOR THE PURPOSES OF THE
DEDUCTION MAY BE OBSOLETE. The deduction has not been
substantively revised since its enactment in 1979, and transportation
patterns have changed since then. For example, part of the definition
of “ridesharing arrangement” for purposes of the deduction appears
to be targeted towards private ridesharing programs that are
established by employers specifically for their employees’ commuting
needs. Although we were unable to determine how common private
ridesharing programs are among Colorado employers, ridesharing
trips accounted for only 0.3 percent of total paid public transit trips
in Colorado in 2018, which may indicate that private ridesharing
programs are less common now than they were in the past.
Additionally, more modern forms of ridesharing, such as Uber Pool
and Lyft Shared rides, are not likely to be allowable under the
deduction because the deduction requires that the ridesharing
arrangement not be operated for profit by a transportation business.
DEFINITION OF

TAX EXPENDITURES REPORT

awareness of the deduction. However, if more employers begin
claiming the deduction in future years, its impact to state revenue
could increase substantially. For example, if all employers that
purchased transit passes for employees via RTD’s EcoPass program
in 2018 had paid for these expenses in full and claimed the deduction,
we estimated that the deduction would have resulted in over $1
million in forgone revenue to the State.
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OLD AND NEW
INVESTMENT TAX
CREDITS
SEPTEMBER 2020
2020-TE26

EVALUATION SUMMARY

THIS EVALUATION WILL BE INCLUDED IN COMPILATION REPORT SEPTEMBER 2020
OLD INVESTMENT TAX CREDIT

NEW INVESTMENT TAX CREDIT

YEAR ENACTED

1979

1987

REPEAL/ EXPIRATION DATE

None

None

REVENUE IMPACT

$174,300 (TAX YEAR 2017)

$218,400 (TAX YEAR 2017)

NUMBER OF TAXPAYERS

10

301

AVERAGE TAXPAYER BENEFIT

$17,430

$726

IS IT MEETING ITS PURPOSE?

Yes, but to a limited extent

Yes, but to a limited extent

WHAT DO THESE TAX
EXPENDITURES DO?
OLD INVESTMENT TAX CREDIT (OLD
CREDIT)—provides a state-level tax
credit for C-corporations that make
investments, such as in energy property
and projects, reforestation property, and
rehabilitation of historic structures, that
qualify for the current Federal
Investment Tax Credit [Section 26 USC
38 & 46]. The Old Credit is equivalent
to 1 to 3 percent of the investment.
NEW INVESTMENT TAX CREDIT (NEW
CREDIT)—provides a credit of 1 percent
of C-corporations’ investments in a
broad range of property with a useful life
of 3-years or more, reduced by any
amount of Old Credit claimed during the
same year.

WHAT IS THE PURPOSE OF THESE
TAX EXPENDITURES?
Statute does not explicitly state the intended
purpose of the New and Old Credits. Based
on their operation and discussions with
Department of Revenue staff, we inferred
that their purpose is to encourage businesses
to make investments in qualifying property.
WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly may want to review
the effectiveness of the New and Old Credits
to ensure that they are meeting their
intended purposes, and could consider
repealing the credits if it concludes that their
impact is less than intended.

WHAT DID THE EVALUATION FIND?
We determined that the credits are
meeting their purpose, but only to a
limited extent because they are used
relatively infrequently and are likely too
small to have a significant impact on
business investment decisions.
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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OLD AND NEW
INVESTMENT TAX
CREDITS
EVALUATION RESULTS
WHAT ARE THE TAX EXPENDITURES?
This evaluation covers two related income tax credits available to
corporations that make qualifying investments in Colorado:
OLD INVESTMENT TAX CREDIT (OLD CREDIT) [SECTION 39-22-507.5,
C.R.S.]— Established by House Bill 79-1611 in 1979, the Old Credit
provides a state-level tax credit for corporations that make investments
that qualify for the current Federal Investment Tax Credit [Section 26
USC 38 & 46]. The federal credit is available to firms that invest in
certain energy property and projects; reforestation property; and
rehabilitation of historic structures, and is calculated as 10 to 30 percent
of the total investment in qualifying property, depending on the type of
project or property purchased. The Old Credit is calculated as 10
percent of the value of the Federal Investment Tax Credit, meaning that
the Old Credit is equivalent to 1 to 3 percent of the qualifying
investments. The Old Credit is capped at $5,000, plus 25 percent of a
taxpayer’s remaining tax liability beyond that $5,000, for each tax year
it is applied. For example, a taxpayer with a tax liability of $105,000
would calculate their annual credit cap as follows:

$5,000
+
25 percent of tax liability in excess of $5,000 (.25 x $100,000, which is
$25,000)
=
Credit Cap ($30,000)

19

Originally, the Old Credit was available to businesses that filed as
individuals and to C-corporations; however, in 1987, House Bill 871331 limited the credit to only C-corporations. Further, when the Old
Credit was established, the Federal Investment Tax Credit allowed
businesses to qualify for the credit based on most types of investments
in depreciable property; however, beginning in 1986, Congress made
changes to this credit to narrow the types of qualifying investments to
those discussed above. This had the effect of significantly narrowing the
Old Credit, which is tied to the Federal Investment Tax Credit amount.
NEW INVESTMENT TAX CREDIT (NEW CREDIT) [SECTION 39-22-507.6,
C.R.S.]— In 1987, responding to federal legislation that had the effect
of narrowing the Old Credit, the General Assembly created the New
Credit to continue to provide a credit at the state level for the broad
range of business investments that were previously included in the Old
Credit. To accomplish this, the New Credit is based on the amount that
would have been available for the Federal Investment Tax Credit based
on its prior eligibility requirements, which allowed a broad range of
investments in depreciable or amortizable property with a useful life of
3 years or more to qualify. For example, qualifying property includes
machinery, furniture, appliances, law books, and real property that is
an integral part of manufacturing. The New Credit is equal to 10
percent of the prior federal credit, which offered a 10 percent credit for
qualifying investments. Colorado’s New Credit, then, is equal to 1
percent of qualifying investments. Only C-corporations can claim the
New Credit, which is limited to $1,000 per year, reduced by any
amount of Old Credit claimed in the same year. It can be carried
forward up to 3 years. Based on the annual cap and 3-year carry
forward period, the total credit available to corporations is $4,000.
C-corporations doing business in Colorado claim both the Old and New
Credits on their annual Colorado C-Corporation Income Tax Return
(Form DR 0112). The amount of the New Credit is calculated in section
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The Old Credit can be carried forward up to seven years, and can be
carried back to the three preceding years.
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A, lines 2-6, of the Credit Schedule for Corporations (Form DR
0112CR). The Old Credit is claimed in section B, line 7, of the same
form. The sum of the New and Old Credits is included in the sum of
nonrefundable credits then claimed on Form DR 0112, line 20.
WHO ARE THE INTENDED BENEFICIARIES OF THESE TAX
EXPENDITURES?
Based on statute and legislative history, we inferred that the intended
beneficiaries of the Old and New Credits are C-corporations doing
business in Colorado. Each credit can be claimed by a wide array of
corporations because eligibility for the credits is determined by the type
of investment made—not by the type of business. In 2017, the Old
Credit was claimed by 10 corporations, including corporations in the
following industries: industrial equipment wholesaling and
manufacturing, sports broadcasting, construction, and retail. In the
same year, the New Credit was claimed by 301 corporations, including
some in the following industries: chemical manufacturing, meat
processing, farming, retail, financial services, and mineral extraction.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURES?
Statute does not explicitly state the intended purpose of the New and
Old Credits. Based on their operation and discussions with Department
of Revenue staff, we inferred that their purpose is to encourage
businesses to make investments in business property. More specifically,
the New Credit appears intended to provide an incentive for a broad
range of investments since most purchases of depreciable property
qualify. The Old Credit appears intended to provide an incentive for a
narrow range of qualifying investments, including energy property and
projects, reforestation property, and rehabilitation of historic
structures.
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We determined that the credits are meeting their inferred purpose, but
only to a limited extent because they are used by relatively few
taxpayers and are not large enough to have likely had a significant
impact on businesses’ investment decisions.
Statute does not explicitly provide performance measures for these
credits. Therefore, we created and applied the following performance
measure to determine if the expenditures are meeting their inferred
purpose:
PERFORMANCE MEASURE: To what extent do the New and Old Credits

serve as an incentive for C-corporations operating in Colorado to
increase their qualifying investments in the state?
RESULT:
NEW CREDIT—We estimate that taxpayers made annual investments of
at least $27.8 million associated with the New Credits they claimed on
average during Tax Years 2013 through 2017. This estimate is based
on taxpayers claiming credits of about $278,000 annually. The
Department of Revenue was not able to provide comprehensive data on
the investment amounts reported by taxpayers who claimed the credit.
Therefore, we estimated the total investment amount assuming that the
credits claimed were equivalent to 1 percent of the investments;
however, because some taxpayers are not able to claim the full credit
available due to the credit cap or a lack of tax liability, the true value of
the investments is likely higher.
Because many corporations may have made the same investments
regardless of the credit, it is likely that the amount of investment that
was caused by the credit is substantially less than the investments
associated with the credit. Economic reports on business tax incentives,
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ARE THE TAX EXPENDITURES MEETING THEIR PURPOSE
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
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such as A New Panel Database on Business Incentives for Economic

Development Offered by State and Local Governments in the United
States, prepared in 2017 by Timothy Bartik for the Pew Charitable
Trusts, indicate that tax credits can influence businesses to make
additional investments; however, credits that are small in comparison
to the investment amount, such as the New Credit, have less impact on
business investment decisions.
Based on our review of Department of Revenue taxpayer data, it
appears that the credit amount, which is capped at $1,000 annually and
$4,000 total, is likely too small to incentivize most corporations to
make qualifying investments. As discussed, the total benefit from the
credit is no more than 1 percent of the qualifying investment amount.
Additionally, investments of more than $400,000 effectively receive a
credit at less than 1 percent of their investment, since beyond that
amount, the taxpayers would reach the maximum $4,000 in credits
allowed to be claimed or carried forward to future years (i.e., $1,000 in
the first year, with an additional $1,000 annual credit for the three-year
carryforward, for a maximum of $4,000 in credits for investments of
$400,000 or more). Our review of Department of Revenue data
indicates that, due to the $1,000 annual cap, many businesses that
claimed the New Credit received a credit significantly less than 1 percent
of the investment amount. Although the Department of Revenue could
not provide comprehensive data showing the value of the investments
that taxpayers who claimed the credit reported in order to qualify, we
found that 181 of the 301 corporations (60 percent) that claimed the
credit in Tax Year 2017 claimed the maximum $1,000 in credits,
indicating that their credits may have been too large to receive a credit
equivalent to 1 percent of their investment. We reviewed investment
data for a random sample of 106 of these corporations and found that
the average qualifying investment was about $1 million, an amount
which would qualify for credits equivalent to at most, 0.4 percent of the
investment (based on the $4,000 maximum credit amount over 4 years).
Thus, it appears that most of these businesses would have likely made
the same investment decisions regardless of the credit.
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EXHIBIT 1.1.
TOTAL NEW CREDITS CLAIMED,
TAX YEARS 2013 THROUGH 2017
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SOURCE: Office of the State Auditor analysis of Colorado Department of Revenue
data.
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We also found that relatively few eligible taxpayers appear to use the
New Credit, indicating that it is not a significant incentive for most
businesses making investments that would qualify. Specifically, from
Tax Years 2013 to 2017, on average, 388 firms claimed the New Credit
annually, which likely represents a small proportion of the businesses
that were eligible. For example, based on Department of Revenue
reports, 49,619 corporations filed income tax returns in Tax Year 2015
(the midpoint of the years we reviewed). Although we did not have data
indicating how many of those corporations made purchases of property
that would qualify for the New Credit, such purchases are common for
many corporations, which indicates that many may not be claiming the
credit even though they are eligible. For example, if only 25 percent of
corporations made eligible investments in 2015, about 12,405 would
have been able to claim the credit. Further, as shown in EXHIBIT 1.1, the
number of taxpayers claiming the New Credit declined substantially
from Tax Years 2013 to 2017, from 555 taxpayers in 2013 to 301 in
2017, a 46 percent decline.
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OLD CREDIT—We estimate that on average, corporations made at least
$4.8 million in investments annually during Tax Years 2013 through
2017, which we estimated based on the $144,000 in annual credits
claimed. The Department of Revenue does not require taxpayers to
report the value of the investments made to qualify for the credits.
Therefore, we estimated the total investment amount assuming that the
credits claimed were equivalent to 3 percent of the investments;
however, because some taxpayers are not able to claim the full credit
available due to the credit cap or a lack of tax liability, the true value of
the investments is likely higher. Further, depending on the type of
property that qualifies for the credit, businesses may have only been
able to claim credits equivalent to 1 percent of the investment amount,
which would also cause our estimate to be lower than the actual
amount.
Because many corporations may have made the same investments
regardless of the credit, it is likely that the amount of investment caused
by the credit is substantially less than the investments associated with
the credit. Based on our review of economic studies, such as the Bartik
report previously cited, it appears that a 3 percent tax credit, the
maximum amount available under the Old Credit, is likely too small to
drive most businesses’ investment decisions, though it could be a factor
some businesses consider when making an investment. Additionally, the
Old Credit may not be necessary to incentivize investments because the
investments that qualify are also eligible for the Federal Investment Tax
Credit, which provides a much larger potential benefit to taxpayers.
Specifically, the federal credit provides a credit against federal income
tax liability equivalent to 10 to 30 percent of a corporation’s qualifying
investments. Thus, the Old Credit, at 1 to 3 percent of qualifying
investments, provides a relatively small additional benefit. For example,
a taxpayer who made a qualifying investment of $1 million would
receive a federal credit of up to $300,000, and an additional $30,000
at the state level for the Old Credit, assuming they had sufficient tax
liability to claim the credits. Thus, it appears that the federal credit
would provide a substantial incentive for businesses to invest regardless
of the Old Credit.
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According to Department of Revenue data, in total, the Old and New
Credits had a revenue impact to the State of about $2.1 million during
Tax Years 2013 through 2017. EXHIBIT 1.2 shows the revenue impact
to the State and corresponding benefit to taxpayers for the New and
Old Credits for Tax Years 2013 through 2017.
EXHIBIT 1.2.
NEW AND OLD TAX CREDIT REVENUE IMPACT,
TAX YEARS 2013 THROUGH 2017
Tax Year

New Credit

Old Credit

Total

2013
2014
2015
2016
2017
Total
Average

$392,400
$282,500
$252,300
$243,600
$218,400
$1,389,200
$277,800

$92,400
$125,100
$220,100
$109,600
$174,300
$721,500
$144,300

$484,800
$407,600
$472,400
$353,200
$392,700
$2,110,700
$422,100

SOURCE: Office of the State Auditor review of Department of Revenue data.

As shown, the revenue impact for the New Credit decreased
substantially between Tax Years 2013 and 2017, declining by about 44
percent as fewer taxpayers claimed the credit each year. The Old Credit
has had a variable revenue impact, likely due to larger investments by
the businesses that claim it in some years.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
As discussed, because relatively few businesses claim either credit and
the credits are likely too small to drive a significant number of business
investment decisions, it appears that eliminating the credits would have
a small impact on overall business investment and spending in the State.
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
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However, eliminating them could impact some businesses, especially
those that claim the Old Credit, which is typically claimed for larger
amounts. Specifically, the average value of the Old Credit claimed from
Tax Years 2013 through 2017, was about $10,600 and the average
value of the New Credit for the same years was about $700. If these
credits were eliminated, corporations that claim them would likely see
their state income tax liability increase by similar amounts. Since the
credits are provided to corporations that purchase qualifying business
property, the effective after-tax cost of the property would increase by
1 percent for businesses that claim the New Credit and between 1 and
3 percent for those that claim the Old Credit. Although this amount
appears too small to have a substantial impact on most investment
decisions, there could be some businesses, especially smaller
corporations and those that operate on small margins, for which
eliminating the credits would be more impactful, though we could not
confirm this. We reached out to multiple Colorado certified public
accountants, as well as industry groups that represent industry sectors
with claimant firms for each credit, but did not receive any response.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We identified tax expenditures intended to encourage businesses to
make investments in 49 states (including Colorado), with most states
offering multiple tax expenditures targeting specific business activities.
Although these tax expenditures have a common purpose, the benefit
they provide taxpayers and the eligibility requirements vary widely.
Similar to the New Credit, several states offer a relatively small credit
for investments in business property. For example, Oklahoma offers a
1 percent credit for investments in qualified depreciable property used
in qualifying manufacturing operations; South Carolina offers a 0.5 to
2.5 percent credit for investments in qualified manufacturing
equipment; and Idaho offers a 3 percent credit for purchases of
qualifying business equipment. Similar to Colorado’s Old Credit,
Vermont offers an investment tax credit for investments that qualify for
the Federal Investment Tax Credit equivalent to 24 percent of the
federal credit amount.
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We identified several tax expenditures with a similar purpose, as
follows:
 The Enterprise Zone Investment Tax Credit [Section 39-30104(1)(a), C.R.S.] offers an income tax credit of 3 percent of the
value of qualifying investments in an enterprise zone, capped at the
lesser of $750,000 or $5,000 plus 50 percent of a taxpayer’s liability
in excess of $5,000. Eligible investments include depreciable tangible
personal property (machinery, livestock, furniture, etc.) and certain
real property (excluding buildings) used in manufacturing,
extraction, transportation, and energy. This credit may be claimed
concurrently for the same property as the New Credit, but not the
Old Credit. The Office of the State Auditor published its evaluation
of the Enterprise Zone Investment Tax Credit in January 2020.
 The Historic Structures Credit [Section 39-22-514.5, C.R.S.]
provides a 20 to 25 percent income tax credit for taxpayers who
make expenditures to preserve a historic commercial or residential
property that meets certain criteria, capped at $50,000 for residential
and $1 million for commercial properties. The Old Credit is available
for qualified investments in structure rehabilitation and has a similar
purpose to this credit.
 The Federal Investment Credit [Section 26 USC 38 & 46] provides
between a 10 percent and 30 percent credit against federal tax
liability for corporations that make qualifying investments in energy
property and projects, reforestation property, and rehabilitation of
historic structures. This credit applies to the same investments that
qualify for the Old Credit and taxpayers may claim both credits.
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ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue was unable to provide complete
information on the investments taxpayers made to qualify for the
credits. Specifically, claimants of the Old Credit are not required to
report the value of the investment that qualifies them to claim the credit.
Further, although taxpayers must report the value of the investments
they made to qualify for the New Credit, this information is not stored
in GenTax, the Department of Revenue’s tax reporting and information
system, in a format that allows it to be easily extracted. Although we
were able to look up the investment amounts one at a time in GenTax
for a sample of taxpayers, because there were more than 300 taxpayers
who claimed the credit each year and the credit can be carried forward
for up to 3 years, it was not possible to conduct a comprehensive review
of the investments.
In order to provide complete information on investments made to
qualify for the Old and New Credits, the Department of Revenue would
have to add a reporting line to Form DR 0112CR for taxpayers to
report this information for the Old Credit. The Department of Revenue
would also have to perform additional programming in GenTax to
capture and house the investment amounts reported by taxpayers for
both the Old and New Credits, and allow this data to be extracted for
review. These changes would require additional resources at the
Department of Revenue (see the Tax Expenditures Overview Section of
the Office of the State Auditor’s Tax Expenditures Compilation Report
for additional details of Department of Revenue data and the potential
costs of addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO REVIEW THE EFFECTIVENESS OF
THE NEW AND OLD CREDITS TO ENSURE THAT THEY ARE MEETING THEIR
INTENT. As discussed, statute does not provide a purpose for either
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credit; however, based on their operation, we inferred that their purpose
is to encourage businesses to make investments in business property in
the state. Because businesses made at least $32.6 million in investments
associated with the credits, we found that they are meeting their
purpose. However, we found that they are likely only meeting their
purpose to a limited extent because many corporations that claimed the
credits would likely have made the same investments regardless of the
credit, so the amount of investments caused by the credits is likely
substantially less than the total investments that qualified businesses to
claim them. Specifically, at 1 percent of the investment amount for the
New Credit and between 1 and 3 percent for the Old Credit, they appear
unlikely to have a significant impact on most businesses’ decisions
regarding investments in business property. Further, the Federal
Investment Tax Credit provides a much larger credit against federal
taxes (from 10 to 30 percent of the investment amount) for the same
investments that qualify for the Old Credit. Therefore, it appears that
the federal credit would likely provide a substantial incentive even in
the absence of the Old Credit. On the other hand, statute does not
provide performance measures indicating the credits’ intended impact.
Businesses claimed $393,000 in credits in Tax Year 2017, which likely
served the purpose of providing general support to these businesses
following their investments. For these reasons, the General Assembly
may want to review the effectiveness of the credits and could consider
repealing them if their impact is less than it intends.
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NEW PLASTIC RECYCLING
TECHNOLOGY INVESTMENT TAX
EVALUATION SUMMARY | APRIL 2021 | 2021-TE12

TAX TYPE
Individual income
YEAR ENACTED
1989
REPEAL/EXPIRATION DATE None

REVENUE IMPACT

NUMBER OF TAXPAYERS

Less than $5,000
annually
(TAX YEARS
2016-2018)
16
(TAX YEARS
2016-2018)

KEY CONCLUSION: The credit has not likely encouraged the development of new plastic recycling
technology because of the small average size of the credit claimed relative to claimants’ total
expenditures; the eligibility requirements, which prevent corporations and pass-through entities
from claiming the credit; and the limited number of taxpayers claiming the credit from Tax Years
2016 to 2018.
WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The New Plastic Recycling Technology Investment
Tax Credit allows individuals, including sole
proprietorships and single-member limited
liability companies (LLCs), to claim an income
tax credit for their investment in new plastic
recycling technology. The tax credit amount is
claimed against income related to taxpayers’
expenditures.

The General Assembly may want to consider
reviewing the effectiveness of the credit and
repealing it if it is not having the intended impact;
or alternatively, amending the credit to increase its
usage and potential impact.

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
According to the legislative declaration in the
enacting legislation for the credit [House Bill
89-1300], its purpose is “to encourage the
development of the recycling industry and the
development of markets for recycled plastic
materials.”
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NEW PLASTIC
RECYCLING
TECHNOLOGY
INVESTMENT TAX
CREDIT
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The New Plastic Recycling Technology Investment Tax Credit (Plastic
Recycling Technology Credit) [Section 39-22-114.5, C.R.S.] allows
taxpayers who file income tax returns as individuals, including sole
proprietorships and single-member limited liability companies (LLCs),
to claim an income tax credit for their investment in new plastic
recycling technology. The credit is available for up to 20 percent of the
taxpayer’s expenditures to third parties on qualified expenses related to
recycling technology, such as rent, wages, supplies, consumable tools,
equipment, and utilities. The maximum credit amount is $2,000, which
can only be claimed against income tax levied on income generated from
activities related to qualifying expenses. The credit is nonrefundable,
but unused portions may be carried forward for 5 years.
House Bill 89-1300 created the Plastic Recycling Technology Credit in
1989. Originally, the tax credit was available to individuals and
corporations; however, the corporate credit expired January 1, 1994.
Therefore, the Plastic Recycling Technology Credit is not currently
available for C-corporations; it is also not available for pass-through
entities, such as S-corporations, partnerships, and other pass-through
entities, such as multi-member LLCs. The credit for individuals has
remained unchanged since its enactment.

33

WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly state the intended beneficiaries of the Plastic
Recycling Technology Credit. Based on statute and legislative history,
we inferred that the intended beneficiaries of the credit are individuals
domiciled in the state who invest in new technology for recycling plastic.
In recent years, the plastic recycling technology industry has primarily
focused on creating plastics that are more recyclable, as well as
developing new technologies to more efficiently recycle the plastics that
already exist, with the goal of reducing costs and increasing the amount
of material recovered. According to stakeholders and our review of the
recycling industry, although larger companies, which would likely be
ineligible for the credit because they are corporations, tend to account
for most recycling, there are also smaller start-up businesses in the state
that focus on developing new recycling technology and could
potentially claim the credit.
According to Colorado Department of Public Health and Environment
data on municipal solid waste (MSW) and recycling, about 30,300 tons
of plastic were recycled in 2019, making up about
3.6 percent of all materials recycled. EXHIBIT 1 shows the amount of
plastics, in tons, diverted from landfills for recycling, which increased
from 2016 to 2019.
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Taxpayers claim the credit on Line 17 of their Individual Credit
Schedule (Form DR 0104CR), which is filed as part of their individual
state income tax return. Additionally, taxpayers are required to report
their total plastic recycling net expenditures and attach copies of
receipts, bills, or other documentation of eligible expenses to the tax
return.
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EXHIBIT 1. COLORADO PLASTIC
RECYCLING DIVERSION TREND,
2016 - 2019
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SOURCE: Office of the State Auditor analysis of Colorado Department of Public
Health and Environment data.

WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
According to the legislative declaration in the enacting legislation for
the credit [House Bill 89-1300], its purpose was “to encourage the
development of the recycling industry and the development of markets
for recycled plastic materials.” In 1989, when House Bill 89-1300 was
passed, state governments, the Environmental Protection Agency, and
the recycling industry were engaged in significant efforts to develop
technology necessary to recycle and use the increasing amount of plastic
materials being consumed by the public.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We found that the Plastic Recycling Technology Credit is likely meeting
its purpose to only a limited extent because it provides a relatively small
benefit in comparison to taxpayers’ typical qualifying expenses and has
been used by few taxpayers in recent years.
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PERFORMANCE MEASURE: To what extent does the Plastic

Recycling Technology Tax Credit encourage investments related to
developing new plastic recycling technology?
RESULT: To assess the potential for the credit to incentivize
individuals’ investment decisions, we compared the average credit
amount claimed by taxpayers with the average investment each made
on an annual basis during Tax Years 2016 through 2018. During this
time period, 16 taxpayers claimed the credit and reported less than
$500,000 in qualifying expenses related to developing recycling
technology. On average, the credit provided taxpayers with a tax benefit
of about 1.6 percent of the qualifying expenses. As discussed, although
taxpayers can claim credits for up to 20 percent of qualifying expenses,
the credit amount is capped at $2,000 and can only be claimed against
a tax liability that arises from income related to qualifying plastic
recycling activities. This can cause taxpayers who make larger
investments or who do not generate income from activities related to
their qualifying expenses to receive credits well below 20 percent of
their expenses.
Our review of the plastic recycling industry, legislative audio, and
interviews with stakeholders indicated that the $2,000 maximum credit
amount is not large enough to significantly offset the costs typically
associated with development of plastic recycling technologies. For
example, analytical instruments used for plastic recycling development
or equipment for processing recycled material can cost up to $30,000.
Therefore, although the credit provides some financial support to
individuals with qualifying expenses, it appears that the credit may have
had a relatively small impact on most individuals’ investment decisions.
Further, with only 16 individual taxpayers receiving a total tax benefit
of less than $10,000 from Tax Years 2016 through 2018, averaging less
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Statute does not explicitly provide performance measures for the credit.
Therefore, we created and applied the following performance measure
to determine if the expenditure is meeting its purpose:
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than $625 per taxpayer during those 3 years, it appears that the overall
usage and benefit provided by the credit is insufficient to have a
significant impact on the plastic recycling industry in the state.
Specifically, in addition to the tax benefit being much smaller than
taxpayers’ typical costs, because the credit is limited to taxpayers who
file as individuals, stakeholders indicated that most of the businesses
that would be likely to make larger investments in recycling technology,
which are typically C- or S-corporations or multi-member LLCs, are
excluded. In addition, this benefit is much smaller than other state
programs that have the purpose of advancing the State’s recycling
industry. For example, the Recycling Resources Economic Opportunity
Grant Program administered by the Colorado Department of Public
Health and Environment provides $2 million in grants to support
recycling, composting, anaerobic digestion, waste reduction, and
beneficial use/reuse.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
According to Department of Revenue data, the Plastic Recycling
Technology Credit resulted in an average annual revenue impact to the
State of less than $5,000 from Tax Years 2016 through 2018. However,
because few taxpayers claimed the credit, under Section 39-21113(4)(a) and (5), C.R.S. which protects the confidentiality of tax
information, we could not provide precise annualized revenue impact
totals. Further, due to its limited usage, the credit appears unlikely to
have had a significant impact on the recycling industry in the state.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
The average value of the Plastic Recycling Technology Credit claimed
from Tax Years 2016 through 2018 was less than $625, though
taxpayers can claim up to $2,000. If the credit was eliminated,
individuals who have qualifying expenses related to the development of
plastic recycling technology and would otherwise claim it, would likely
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We identified at least nine states that provide a credit for purchases or
investments related to recycling and recycling technology, though not
all of them are limited to just plastic recycling. Of these states, seven
states make individuals and corporations eligible for the credit while the
other two limit it to corporations. Other than Colorado, we did not
identify any states that limit recycling credits to individuals. EXHIBIT 2
provides examples of recycling-related credits in four other states, which
all make the credit available for both individuals and corporations:
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see their state income tax liability increase by similar amounts.
As discussed, the credit appears too small to have a substantial impact
on large-scale investment decisions; however, there could be some
businesses, especially smaller sole proprietorships and those that
operate on small margins, for which eliminating the credit would be
more impactful. According to stakeholders, there are smaller businesses
and start-ups focused on recycling technology in the state. For these
businesses, a credit of up to $2,000 could be a more significant financial
support.
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EXHIBIT 2. OTHER STATES’ RECYCLING TAX CREDITS
STATE

RECYCLING TAX

OPERATION OF CREDIT
Provides the lesser of a 20 percent or $2,000
Recycling
credit for expenditures to third parties for
Market
the purpose of establishing or operating
Utah
Development
recycling technology, as well as a 5 percent
Zones Tax
credit for the purchase price of recycling
Credit
equipment.
Provides a tax credit for 25 percent of the
cost of property for the first $250,000 (15
percent for the next $250,000 and 5 percent
Montana Recycling Credit for the next $500,000) invested in property
purchased
to
collect,
process,
or
manufacture products from reclaimed
material.
Qualified
New Recycling
Provides a credit equal to 14 percent of a
Manufacturing
taxpayer’s cost of purchasing new recycling
Louisiana
Process
manufacturing or processing equipment and
Equipment and
qualified service contracts.
Service
Contracts Credit
Provides a credit equal to 20 percent of the
cost of investments limited to $30,000
annually for taxpayers that invest in
Postconsumer
Idaho
machinery and equipment used to
Waste Credit
manufacture products composed of
postconsumer waste.
CREDIT

SOURCE: Office of the State Auditor analysis of Bloomberg Law resources and
other states’ statutory provisions, accessed in February 2021.

ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We identified the following similar tax expenditure and a variety of
programs that may also support businesses engaged in the development
of recycling technology:
MANUFACTURING MACHINERY SALES TAX EXEMPTION [Section 39-26709(1)(a)(II) AND (2), C.R.S.]—This provision allows an exemption
from state sales and use taxes for machinery, machine tools, or parts
that are used in Colorado. To qualify for the exemption, the property
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RECYCLING RESOURCES ECONOMIC OPPORTUNITY (RREO) PROGRAM—
This grant program is administered by the Colorado Department of
Public Health and Environment (CDPHE) and promotes economic
development through the management of materials that would
otherwise be landfilled. Specifically, under the program, the Pollution
Prevention Advisory Board is allowed to provide private and public
sector entities up to $2 million in grants in Fiscal Year 2021 to support
recycling, composting, anaerobic digestion, source reduction, and
beneficial use/reuse. The RREO Program also supports Colorado
NextCycle, a program designed to promote end markets for recovered
or diverted materials, by providing funding from existing RREO grant
dollars. Passed in 2020, Senate Bill 20-055 also aimed to promote
recycling and develop recycling end markets by directing CDPHE to
convene stakeholders about a recycling market development center and
to administer a recycling education campaign. The bill also allows the
Pollution Prevention Advisory Board to use RREO funds to reimburse
eligible recycling businesses for property taxes, appropriating almost $1
million from RREO funds to implement the bill.
ADVANCED INDUSTRIES EXPORT GRANT AND EARLY-STAGE CAPITAL AND
RETENTION GRANT—These grants are administered by the Global
Business Division within the Office of Economic Development and
International Trade. The Export Grant reimburses small and mediumsized advanced industry businesses for international export marketing
costs and business development. Businesses can apply for up to $15,000
and up to 50 percent of approved expenses. The Early-Stage Capital
and Retention Grant helps Colorado advanced industry technology
businesses develop and commercialize technologies that will be
manufactured in Colorado. Grantees can receive up to $250,000 if they
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must be used in Colorado, purchased for more than $500, be
depreciable and have a useful life of at least a year, and be used in
manufacturing tangible personal property. Purchases of equipment that
qualify for this sales tax exemption could also be claimed as an eligible
expense with the Plastic Recycling Technology Credit if plastic recycling
technology developers meet the eligibility requirements.
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have headquarters in Colorado or have at least 50 percent of their
employees based in Colorado, have annual revenues of less than $10
million and received less than $20 million in grants and from third-party
investors since inception, and are registered with the Colorado Secretary
of State. Recycling technology businesses eligible for the Plastic
Recycling Credit may also be eligible for these grant programs.
SMALL

BUSINESS INNOVATION RESEARCH PROGRAM—The U.S.
Environmental Protection Agency (EPA) offers yearly awards for small
businesses developing innovative environmental technologies. The EPA
often provides up to $100,000 for the first phase of funding and up to
$400,000 for the second phase for projects focused on clean and safe
water, air quality, land revitalization, sustainable materials
management, and safer chemicals.
U.S. DEPARTMENT OF ENERGY’S (DOE) PLASTIC INNOVATION
CHALLENGE—The U.S. DOE’s innovation challenge provides funding
and coordinates programs to encourage the development of new highly
recyclable plastics, and establish the United States as a global leader in
plastic recycling technologies. As part of the innovation challenge, the
U.S. DOE provided $27 million towards 12 projects that are developing
innovative plastic recycling technologies or creating new plastics that
are recyclable-by-design.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was able to provide data related to the
credit. However, data for the credit has not been releasable in recent
years due to taxpayer confidentiality requirements. Statutes [Sections
39-21-113(4)(a) and (5), and 305(2)(b), C.R.S.] prohibit the
Department of Revenue from publishing any information that would
allow the identification of any particular tax return and require our
office to follow the same requirement for our tax expenditure
evaluations. As a result of this data constraint, we were unable to use
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?

THE GENERAL ASSEMBLY MAY WANT TO REVIEW THE EFFECTIVENESS OF
THE PLASTIC RECYCLING TECHNOLOGY CREDIT. As

discussed, we found
that due to its size and limited usage, the credit likely has a limited
impact on encouraging the development of new recycling technology in
the state. Specifically, the average credit taxpayers claimed during Tax
Years 2016 through 2018, was only about 1.6 percent of the qualifying
expenses reported by the 16 taxpayers who claimed it during those
years, with some taxpayers’ credits significantly limited by the credit’s
$2,000 annual cap. Further, although the credit could provide financial
support to some individuals and small businesses that have qualifying
expenses, the combined tax benefit it provided to all taxpayers averaged
less than $5,000 per year for Tax Years 2016 through 2018, which was
unlikely large enough to have had a significant impact on the recycling
industry in the state. Therefore, the General Assembly may want to
review the credit to determine whether it is meeting its purpose and
could consider repealing it if it is not having the intended impact.
Alternatively, the General Assembly could consider amending the credit
to increase its usage and potential impact. Specifically, we identified the
following issues:


THE

CREDIT, CAPPED AT A MAXIMUM OF

SUFFICIENT

TO

ENCOURAGE

RECYCLING TECHNOLOGY.

THE

$2,000,

DEVELOPMENT

MAY NOT BE
OF

PLASTIC

This cap has remained unchanged since
the credit was established in 1989 and, based on our discussions
with stakeholders, this amount is relatively small in comparison to
the cost of equipment typically used to develop recycling technology.
We found that other states with incentives designed to encourage
recycling technology investment provide a larger credit amount. For
example, Idaho provides an annual credit for 20 percent of the costs
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Department of Revenue data to report precise annualized totals for the
credit’s revenue impact and the number of claimants.
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of investments in equipment up to $30,000; Utah provides a credit
similar to Colorado, but also includes a credit for 5 percent of the
purchase price paid for machinery or equipment with no cap; and
Montana provides one of the largest credits, in comparison, by
allowing up to 25 percent of a property’s cost up to $250,000
invested, 15 percent for the next $250,000, and 5 percent of the
property’s cost on the next $500,000.


BECAUSE

THE CREDIT IS LIMITED TO TAXPAYERS WHO FILE AS

INDIVIDUALS, BUSINESSES SUCH AS

C-

S-CORPORATIONS, AND
MULTI-MEMBER LLCS CANNOT PARTICIPATE. As discussed, the credit
was originally available to corporate taxpayers, but their eligibility
expired in 1994.
AND

Although expanding the amount of the credit or the businesses eligible
for the credit could increase its impact, doing so would also increase the
revenue impact and we lacked data necessary to estimate this.
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THESE EVALUATIONS ARE INCLUDED IN COMPILATION REPORT SEPTEMBER 2018
HUNGER RELIEF INCOME TAX
CREDIT
CALENDAR YEAR 2016

CROP AND LIVESTOCK
CONTRIBUTION CORPORATE
INCOME TAX CREDIT
CALENDAR YEARS 2012–2016

YEAR ENACTED

2014

1982

REPEAL/EXPIRATION DATE

January 1, 2020

None

REVENUE IMPACT

$71,000

Minimal

NUMBER OF TAXPAYERS

353

Too few to report

AVERAGE TAXPAYER BENEFIT $201

Too few taxpayers to report

IS IT MEETING ITS PURPOSE?

No, because it has been
used infrequently

Yes, but the impact is
relatively small

WHAT DO THESE TAX
EXPENDITURES DO?
The Hunger Relief Income Tax Credit
(Hunger Relief Credit) allows a farmer or
rancher to claim an income tax credit
equivalent to 25 percent of the value of food
donations to hunger relief organizations, up
to a maximum of $5,000 per year.

WHAT IS THE PURPOSE OF THESE
TAX EXPENDITURES?
Statute does not explicitly state a
purpose for either of the tax
expenditures. However, we inferred that
the purpose of the credits is to incentivize
Colorado agricultural producers to
donate more fresh produce, meat, dairy,
and eggs to hunger relief organizations.

The Crop and Livestock Contribution
Corporate Income Tax Credit (Crop and
Livestock
Corporate
Credit)
allows
agricultural C-corporations to claim an
income tax credit of 25 percent of the value
of food donations, up to a maximum of
$1,000 per year.
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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WHAT DID THE EVALUATION
FIND?
The Hunger Relief Credit is meeting its
purpose of providing an incentive for
agricultural producers to donate food
and may have resulted in a relatively
small increase in food donations of
healthy, fresh produce.
The Crop and Livestock Corporate
Credit has only been used infrequently
in recent years, and is doing little to
meet its purpose.

THE FARMER SUBMITS THE

FARMER HAS

FARMER CALLS

THE FOODBANK ISSUES

EXTRA FOOD

FOODBANK AND THEY

THE FARMER A DONATION

CERTIFICATE TO THE

TO DONATE

ARRIVE WITH A TRUCK

CERTIFICATE

DEPARTMENT OF REVENUE
TO CLAIM THE CREDIT

WHAT POLICY CONSIDERATIONS DID THE EVALUATION IDENTIFY?
 Some non-corporate agricultural producers are unaware of the Hunger Relief
Credit and therefore have not used it because it has only been available since
Calendar Year 2015.
 Constraints, such as the cost to harvest crops, low tax liabilities among agricultural
producers, and federal filing status, likely limit the financial incentive provided by
the credits and the ability of some food donors to use them.
 The $1,000 annual cap on the Crop and Livestock Corporate Credit may be too
low for it to provide an adequate incentive for C-corporations.
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EVALUATION RESULTS
WHAT ARE THE TAX EXPENDITURES?
This report includes our evaluation of the two tax credits currently in place
related to the donation of food by agricultural producers: the Hunger
Relief Income Tax Credit (Hunger Relief Credit), which was created in
2014, and the Crop and Livestock Contribution Corporate Income Tax
Credit (Crop and Livestock Corporate Credit), which has existed in its
current form since 1987.
House Bill 14-1119 [Section 39-22-536, C.R.S.] created the Hunger
Relief Credit, which was effective beginning in 2015 and allows farmers
and ranchers who donate grains, fruits, vegetables, or other crops, as
well as milk, eggs, livestock, or big game, to claim a credit against their
state income tax liability. To qualify, taxpayers must donate the food
to “hunger-relief charitable [organizations]” that “[use] food
contributions for hunger-relief” in their communities (e.g., food banks,
food pantries, soup kitchens, etc.). The bill permits all individuals or
business entities, other than C-corporations or fiduciaries, to claim the
credit, as long as they have filed a federal Schedule F tax form, which
indicates profit or loss from agricultural operations. The amount of the
credit is 25 percent of the value of their food donation, up to a
maximum of $5,000 per year. If the credit exceeds a taxpayer’s tax
liability, it is not refundable; however, taxpayers may carryforward
credits and apply them against their future tax liabilities for 5 years.

TAX EXPENDITURES REPORT

HUNGER RELIEF INCOME
TAX CREDIT &
CROP AND LIVESTOCK
CONTRIBUTION
CORPORATE INCOME
TAX CREDIT

3

HUNGER RELIEF INCOME TAX CREDIT & CROP AND LIVESTOCK CONTRIBUTION CORPORATE INCOME TAX CREDIT

4

46

The Crop and Livestock Corporate Credit [Section 39-22-301(3),
C.R.S.] was established in 1982 and was the State’s first tax expenditure
covering agricultural donations to qualified charities. Initially, it was
available to all agricultural businesses, but in 1987, the General
Assembly limited it to C-corporations. The Crop and Livestock
Corporate Credit has a similar structure as the Hunger Relief Credit in
that it provides a credit to taxpayers based on their charitable donations
of food, but it has a more limited definition of what type of donations
qualify. The Crop and Livestock Corporate Credit allows all of the same
types of donations as the Hunger Relief Credit, with the exception of
eggs, milk, and big game. Like the Hunger Relief Credit, the amount of
the Crop and Livestock Corporate Credit is equivalent to 25 percent of
the value of the food donation, but only up to an annual maximum of
$1,000. It is also not refundable, but can be carried forward for 5 years
to be applied against future tax liabilities.
To claim either credit, taxpayers must obtain a receipt from the charitable
organization that confirms the donation. For the Hunger Relief Credit,
taxpayers must submit the receipt to the Department of Revenue when
filing their tax return and for the Crop and Livestock Corporate Credit,
taxpayers must retain the receipt and provide it to the Department upon
request. The taxpayer is then able to claim 25 percent of the donation’s
“most recent sale price” or “wholesale market price,” as estimated by the
taxpayer, as a credit on their state income taxes.
There is an interplay between the Hunger Relief Credit and the enhanced
federal deduction for charitable contributions allowed by Section 170 of
the Internal Revenue Code (for taxpayers who choose to itemize).
Taxpayers making eligible food donations are allowed to take both the
federal deduction and the state credit. However, to prevent “double
dipping,” when taxpayers complete their Colorado state tax return, they
must add back an amount equal to the value of the donation for which
they claimed the federal deduction to their federal taxable income, which
is the starting point for calculating Colorado taxable income. Taxpayers
also cannot claim both the Hunger Relief Credit and the state deduction
for charitable giving for the same donation. None of these restrictions
apply to the Crop and Livestock Corporate Credit.
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According to the legislative declaration in House Bill 14-1119, which
established the Hunger Relief Credit, the intended beneficiaries of the
credit are individuals who are experiencing food insecurity; hunger
relief organizations, such as food banks and food pantries; and
agricultural producers, including farmers and ranchers who file
individual tax returns. Although the Crop and Livestock Corporate
Credit does not include a similar legislative declaration, we inferred that
it has a similar set of beneficiaries, with the primary difference being
that it is intended to benefit agricultural producers who file as Ccorporations, as opposed to individual filers.
According to the non-profit, Feeding America, as of 2016, over 627,000
Coloradans were experiencing hunger, which represents about 11
percent of all residents in the state. To help address this problem, a
network of non-profit organizations operate in the state with the mission
of encouraging food donations and distributing food to those in need.
These organizations include Feeding Colorado, which coordinates the
operations of five large food banks. These food banks handle a large
volume of the food donated in the state and are a significant place for
agricultural producers to donate food. In addition to receiving donations
from agricultural producers, the food banks receive donations of food
from individuals and food retailers, and also accept monetary donations
which they use to purchase food. The food banks then distribute food
into communities throughout Colorado through about 1,500
organizations, such as food pantries, churches, and community centers.
This network of hunger relief organizations distributed 110 million
pounds of food to Colorado residents in Calendar Year 2017. According
to Feeding Colorado, the State’s five food banks report that they, and the
organizations they distribute food to across the state, are experiencing
historic demand, which they are unable to keep up with—particularly for
produce, meat, and dairy products.
According to the U.S. Department of Agriculture, the State’s 34,000
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agricultural producers (7 percent of which were C-corporations at the
time of the most recent Colorado Agricultural Census in 2012) and are,
according to Feeding Colorado, an important source of food donations
because of the volume they can donate and because they can increase
the supply of fresh, healthy food available to those needing food
assistance. In addition to making donations based on a desire to help
those in need, agricultural producers also have food available that
cannot be sold, either due to a lack of demand or because of blemishes
that make the food less marketable, though it is still healthy and suitable
for consumption. The Food and Agriculture Organization estimates
that 24 percent of all fruits and vegetables are wasted before they even
reach the grocery store or restaurant. This includes food that is left in
the field post-harvest and food that spoils or is unable to be sold by the
agricultural producer. Food banks have been able to reduce this waste
and obtain a source of healthy food, by accepting deliveries of excess
food from producers, sending their own trucks to collect food from
producers, and organizing volunteers to harvest excess crops that are
left in the field post-harvest, a practice called “gleaning.”
WHAT ARE THE PURPOSES OF THE TAX EXPENDITURES?
Statute does not explicitly state a purpose for the Hunger Relief Credit.
However, based on the legislative declaration for House Bill 14-1119
[Section 39-22-536, C.R.S.], which established the credit, we inferred
that the purpose of the credit is to:
 Incentivize Colorado agricultural producers to donate more produce,
meat, dairy, and eggs to hunger relief organizations.
 Increase access to healthy, fresh foods, in greater variety for
Coloradans who require food assistance.
Statute does not explicitly state a purpose for the Crop and Livestock
Corporate Credit. However, given its similarity to the Hunger Relief
Credit, we inferred the same purpose, limited to donations from Ccorporations.
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HUNGER RELIEF CREDIT
We determined that the Hunger Relief Credit is meeting its purpose, but
the impact of the credit has likely been small. Specifically, we found that
the Hunger Relief Credit may provide an additional incentive for some
agricultural producers to donate healthy, fresh food. However, the
extent to which the credit has driven increased food donations in recent
years is unclear. Given national food donation trends, the relatively
small size of the credits claimed, and information we received from
stakeholders, it appears that the Hunger Relief Credit has had, at most,
a relatively modest impact on food donations.
Statute does not provide quantifiable performance measures for this
expenditure. Therefore, we evaluated the Hunger Relief Credit using the
following performance measures that we inferred from the legislative
declaration in House Bill 14-1119.
PERFORMANCE MEASURE #1: The extent to which the Hunger Relief
Credit has directly resulted in an increase in the total pounds of food
donations from Colorado farmers and ranchers to food banks.
RESULT: Agricultural food donations have increased significantly since
2014, when the Hunger Relief Credit was enacted, but only a small
portion of the increase can potentially be attributed to the Hunger Relief
Credit. The five major food banks in Colorado track how many pounds
of produce, dairy, and meat have been donated by agricultural
producers. The Calendar Years 2014 to 2016 totals for each food bank
are shown in EXHIBIT 1.1.
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EXHIBIT 1.1.
AGRICULTURAL FOOD DONATIONS TO FOOD BANKS
CALENDAR YEARS 2014-2016
(IN MILLIONS OF POUNDS)
FOOD BANK
Community Food Share (Louisville)
Weld Food Bank (Greeley)
Food Bank for Larimer County (Fort Collins)
Care and Share Food Bank (Colorado Springs)
Food Bank of the Rockies (Denver and Palisade)
TOTAL

2014 2015

2016

5.4
3.6
2.0
7.9
4.9
23.8

6.2
5.8
2.6
10.2
10.3
35.1

5.2
5.1
2.3
7.5
7.0
27.1

PERCENT
CHANGE
14%
63%
26%
29%
109%
47%

SOURCE: Office of the State Auditor analysis of data provided by Feeding Colorado.

Agricultural food donations at the five food banks have increased by 47
percent, or 11.2 million pounds, from Calendar Years 2014, the year
before the Hunger Relief Credit came into effect, and 2016. We found
that this increase was consistent across food types: 47 percent for
produce, 47 percent for dairy, and 52 percent for meat from Calendar
Years 2014 to 2016.
Though the increase in total donations may suggest that the Hunger
Relief Credit has increased donations from Colorado farmers and
ranchers to in-state food banks, it is unclear to what extent the increase
has stemmed from the credit. There are several indications that most of
the increase is due to other factors. Specifically, according to
Department of Revenue data, the total value of all of the credits taken
for Calendar Year 2016 was about $129,000. Applying an average price
of $0.34 per pound for the food donated, which we calculated based on
receipts provided by the food banks, we estimate that approximately
1.5 million pounds of food were donated by taxpayers who claimed the
credits in Calendar Year 2016. Therefore, given the 11.2 million pound
increase in agricultural donations reported by the food banks, at most,
only about 13 percent of the annual increase could be attributed to the
Hunger Relief Credit. However, the true impact is likely less since some
of the agricultural producers who took the credit may have donated the
food regardless of the incentive provided by the credit.
We considered the following factors to further assess the potential
incentive provided by the Hunger Relief Credit: (1) national food
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As shown in EXHIBIT 1.2, from Calendar Years 2014 to 2016, fresh fruit
and vegetable distributions through the Feeding America charitable food
distribution network rose by about 29 percent nationwide, despite the fact
that only three other states and the District of Columbia created a similar
credit during that time period. Therefore, it appears that factors outside of
the Hunger Relief Credit are providing incentives to increase donations.
Notably the federal deduction available for crop donations was increased
in 2015, which could have increased donations nationwide.
EXHIBIT 1.2.
POUNDS OF FRESH FRUITS AND VEGETABLES SOURCED AND
DISTRIBUTED ACROSS FEEDING AMERICA NETWORK OF
FOOD BANKS
CALENDAR YEARS 2014-2016
YEAR

2014
2015
2016
Percent Change 2014–2016

POUNDS OF PRODUCE1

970 million
1.1 billion
1.25 billion
29%

SOURCE: Information obtained from Feeding America.
1
Includes food obtained through donations and purchased by hunger relief organizations with
monetary donations.

In addition, we found that the average value of the tax credits claimed
was not high enough to provide a strong incentive to donate food. On
average, taxpayers who took the credit in 2016 received an annual tax
benefit of just over $200 and had a federal taxable income of about
$58,000. This indicates that the credit may be enough to incentivize
taxpayers to donate food in situations where the additional cost of
doing so is low; for example, when a food bank offers to pick up excess
crops (according to the food banks we interviewed this is a common
service they offer). Furthermore, 28 percent of the taxpayers who took
the credit in Tax Year 2015 or 2016 did not have sufficient tax liability
to take the full amount available. This indicates that the credit’s
effectiveness in incentivizing larger donations is limited among the
group who have claimed the credit, since taxpayers who have already
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offset their entire tax liability would not be able to claim additional tax
benefits even if they donated more crops.
Stakeholders from food banks, food pantries, and organizations
representing agricultural producers generally indicated that the Hunger
Relief Credit has only had, at most, a modest impact on food donations.
Specifically, a representative from one food bank thought the credit may
incentivize food donations of already harvested crops, but that it was
not large enough to encourage farmers to go back and re-harvest their
land. Other food bank and food pantry representatives indicated that
they were unsure of whether the credit was providing any incentive at
all, although some thought that could be due to lack of awareness of
the credit. Representatives of agricultural producers and the farmers we
spoke with also reported that many farmers would donate food
regardless of the credit, in particular crops that were already harvested
but not as marketable due to blemishes, though the credit could
potentially provide an additional incentive in some cases.
PERFORMANCE MEASURE #2: The proportion of food donations that
were healthy, fresh food. We considered food to meet this standard if it
was fresh produce, meat, eggs, or dairy.
RESULT: The food donated by producers who took the credit was
healthy and fresh. To determine the type of food donated to food banks,
we reviewed donation receipts for Calendar Years 2015 and 2016
provided by the five major food banks in the state. Although this was
not a complete set of all food donation receipts, it included all of the
receipts maintained by the food banks and we considered it to provide
a reliable sample of the types of donations received. Of the available
188 food bank receipts that contained descriptions of the items donated,
almost all (98 percent) of the items donated were fruits and vegetables
and the remaining donations were eggs and legumes. Many of these
donations were not supermarket or restaurant-quality due to blemishes
or size, and they were not always as fresh as supermarket goods.
However, the food banks reported that the vast majority was of good
quality and suitable for consumption.
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We determined that the Crop and Livestock Corporate Credit is not
meeting its purpose. Specifically, we found that it is used too
infrequently to have had any meaningful impact on food donations or
the agricultural industry, with too few taxpayers taking the credit for
us to be able to report the number who took the credit or the amount
they claimed without compromising confidentiality of the taxpayers’
data. Section 39-21-305(2)(b), C.R.S. requires us to maintain the
confidentiality of taxpayer information.
Statute does not provide quantifiable performance measures for this
expenditure. Therefore, we created and applied the same performance
measures that we used to evaluate the Hunger Relief Credit.
PERFORMANCE MEASURE #1: The extent to which the Crop and Livestock
Corporate Credit has directly resulted in an increase in the total pounds of
food donations from Colorado farmers and ranchers to food banks.
RESULT: Due to its limited use, we found that the Crop and Livestock
Corporate Credit has not resulted in a measurable increase in food
donations.
PERFORMANCE MEASURE #2: The proportion of food donations that
were healthy, fresh food. We considered food to meet this standard if it
was fresh produce, meat, eggs, or dairy.
RESULT: We were not able to obtain information on the type of food
donated for this credit.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
HUNGER RELIEF CREDIT REVENUE IMPACT
The Hunger Relief Credit has directly reduced state tax revenue by an
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average of about $71,000 annually and provided an average benefit of
about $206 per year to taxpayers who used it. EXHIBIT 1.3 shows the
number of taxpayers claiming the credit, the credit amount available,
and the credits actually claimed for Calendar Years 2015 and 2016. The
amount of credits used is less than those available because some
taxpayers had tax liabilities less than the credit available during each
year. These taxpayers may carry forward the credits for 5 years to offset
future tax liabilities.
EXHIBIT 1.3.
HUNGER RELIEF CREDITS CLAIMED
CALENDAR YEARS 2015 AND 2016
2015
2016
Total Credits Used
$71,000
$71,000
Total Credits Available
$118,000
$129,000
Average Credit Available
$351
$367
Average Credit Claimed
$211
$201
Total Taxpayers
337
353
SOURCE: Office of the State Auditor analysis of Department of Revenue taxpayer data.

As shown, the average total amount claimed has been about $71,000 per
year. However, the revenue impact to the State may be less than the
amount claimed because, according to Section 39-22-104(3)(j), C.R.S.,
to take the credit, taxpayers have to add back to their state taxable
income any amount deducted on their federal return that was based on
the same donation of food, which increases state revenue. Although we
were unable to obtain federal taxpayer data due to federal confidentiality
requirements, we estimate that if all of the taxpayers had to add back
federal deductions, the revenue impact to the State would be $59,000
(i.e., approximately $12,000 would be added back to state revenues). If
none of the taxpayers had to add back federal deductions, the revenue
impact would be $71,000, or the total amount claimed for the credit.
Although the fiscal impact of the credit has been small, it is important to
note that this amount could grow in future years if more taxpayers begin
taking the credit. Based on our interviews with stakeholders and our
survey of farmers and ranchers, most agricultural producers are not
aware of the credit, especially since it had only been in place for 2 years
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HUNGER RELIEF CREDIT IS COSTEFFECTIVE. To assess the cost effectiveness of the credit, we calculated
the potential cost per pound to the State of food donations attributable
to the credit (i.e., the donations that would not have occurred but for
the incentive provided by the credit). Because we did not have a source
of data to determine what proportion of the donations were actually
attributable to the credit, as opposed to other factors such as taxpayer
altruism and the federal charitable deduction, in EXHIBIT 1.4 we provide
several scenarios that assume varying percentages of donations being
attributable to the credit.
IS UNCLEAR WHETHER THE

For each scenario, we took the cost of the credits to the State (estimated
at $211,000 based on the total credits available for Tax Years 2015 and
2016 and assuming 15 percent of available credits are never claimed)
and calculated the pounds and cost per pound of donations attributable
to the credit based on a total of about 2.9 million pounds of donations
made using the credit in Calendar Years 2015 and 2016, which we
estimated using food bank receipts.
EXHIBIT 1.4.
HUNGER RELIEF CREDIT SCENARIOS BY ADDITIONAL
POUNDS DONATED IN CALENDAR YEARS 2015 AND 2016
AND DOLLARS-PER-POUND STATE IS “PAYING”
PERCENT OF DONATIONS
INCENTIVIZED BY CREDIT

5 Percent
10 Percent
20 Percent
21 Percent
30 Percent

POUNDS DONATED
ATTRIBUTABLE TO CREDIT

146,000
293,000
585,000
614,000
878,000

COST PER POUND TO THE
STATE

$1.44
$0.72
$0.36
$0.34 (Break Even)
$0.24

SOURCE: Office of the State Auditor analysis of Department of Revenue data for Tax Years
2015 and 2016 and food bank receipts for Calendar Year 2015-2017.

As shown, the Hunger Relief Credit can be seen as more or less cost
effective depending on the percentage of donations attributable to the
credit, with the credit being more cost-effective the more it incentivizes
donations. Based on the $0.34 per pound average fair market value of
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the donations and the revenue impact to the State from the credit, we
estimate that about 21 percent of the donations would need to be
attributable to the credit in order for the State to be “breaking even.” If
a smaller proportion of donations are incentivized by the credit, then
the State could potentially provide the same funds to food banks to use
to purchase the food and achieve a greater impact. For example, if 5
percent of the donations, about 146,000 pounds of food, are
incentivized by the credit, at a cost to the State of $1.44 per pound
($211,000 total), the State could potentially instead provide the
equivalent funds to food banks who could purchase over 620,000
pounds of food at the $0.34 average fair market value. Although it is
possible that the credit could be incentivizing a high enough proportion
of the donations to be cost-effective, the true proportion could also be
less and we lacked data to form a reliable conclusion in this regard.
CROP AND LIVESTOCK CORPORATE CREDIT REVENUE IMPACT
During Fiscal Years 2012 through 2016, C-corporations claimed too little
under the Crop and Livestock Corporate Credit for us to report under
Section 39-21-305(2)(b), C.R.S without compromising taxpayers’
confidentiality. Due to the low usage of the credit, its economic impact is
likely insignificant and we performed no further analysis.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
Eliminating the Hunger Relief Credit would have a relatively small
impact on hunger relief organizations, food insecure households, and
agricultural producers. The credit has incentivized, at most, about 1.5
million pounds per year in food donations, and likely less than that
given the other incentives agricultural producers have to donate crops.
By comparison, food banks report distributing about 110 million
pounds of food (from all sources) to Coloradans in need during
Calendar Year 2017. Similarly, the average tax credit taken was
relatively small in comparison to the average income of the taxpayers
who took it, about 0.3 percent of their federal taxable income for the
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Eliminating the Crop and Livestock Corporate Credit would have no
significant impact on beneficiaries because it has been very seldom used.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We identified similar expenditures in several other states, although we
did not conduct a comprehensive review of all states. Specifically,
California, New York, Iowa, Oregon, West Virginia, and Missouri have
enacted similar income tax credits, while Virginia, Arizona, and
Maryland have introduced similar income tax deductions. South
Carolina also has a similar credit, but it only applies to packers, butchers,
or processors of deer meat.
The percentage of the value of the donation (though calculated in
different ways) that can be claimed as a tax credit or deduction ranges
from 10 percent in California and Oregon to 100 percent in Arizona.
The annual cap in other states ranges from $2,500 per taxpayer in
Missouri to no cap in a number of states.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
The enhanced federal deduction for charitable contributions provided
under Section 170 of the Internal Revenue Code provides agricultural
producers with a similar incentive to donate food. Though the incentive
varies based on individual circumstances, this deduction allows many
agricultural producers to deduct 50 percent of the market value of the
donated food from their federal taxable income.
To illustrate the relative potential benefit provided by both the federal
deduction and the Hunger Relief Credit (assuming eligible taxpayers
would take both), EXHIBIT 1.5 provides information on tax incentives
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year. Further, an average of only 345 taxpayers took the credit for Tax
Years 2015 and 2016, which is about 1 percent of the 34,000
agricultural producers in the state.
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for donating food for several hypothetical taxpayers. As shown, though
the federal deduction is potentially more valuable for taxpayers with
high taxable income amounts and very large donations (as illustrated
by Taxpayer 4 in the table), the Hunger Relief Credit may be more
valuable for other taxpayers with more typical income and donation
amounts (in practice none of the donations we reviewed for 2015 and
2016 exceeded $35,000).
EXHIBIT 1.5.
EXAMPLE TAXPAYER BENEFIT FROM THE FEDERAL
CHARITABLE DEDUCTION FOR FOOD DONATIONS AND THE
HUNGER RELIEF CREDIT
Federal Taxable Income
Donation Fair Market
Value
Federal Deduction Tax
Benefit
Hunger Relief Credit
Tax Benefit1

TAXPAYER 1 TAXPAYER 2 TAXPAYER 3 TAXPAYER 4
$10,000
$50,000
$100,000
$500,000
$2,000
$10,000
$20,000
$100,000
$100

$600

$2,200

$17,500

$417

$2,084

$4,167

$4,537

SOURCE: Office of the State Auditor analysis.
1 The tax benefit of the Hunger Relief Credit is less than the available credit amount because
taxpayers may not have sufficient tax liability to use the full credit amount, and because of
the requirement that taxpayers add back to their state taxable income the amount they
deducted on their federal returns that was related to the same donation.

As discussed previously, we were not able to obtain information on the
number of taxpayers who claimed the federal deduction, or the total
amount claimed.
In addition, in Colorado, the Supplemental Nutrition Assistance Program
(SNAP), administered by the Department of Human Services serves a
similar purpose of providing food to those in need. According to a 2014
survey of Feeding America food pantry recipients, 72 percent live in
households with annual incomes at or below the federal poverty line, and
55 percent live in households currently receiving benefits from SNAP. A
key difference between SNAP and food pantries is that SNAP has specific
eligibility requirements and provides a consistent source of funds with
which to purchase food. Conversely, food pantries generally do not have
eligibility requirements (though some verify that recipients live in the
area), but some may only operate a few days per week or even month.
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue does not capture donation information for
the Hunger Relief Credit in GenTax, its tax processing information
system, in a format that allows for a comprehensive analysis.
Specifically, the Department of Revenue requires taxpayers to submit
donation certification forms that provide information relevant to the
credit, including the amount and type of food donated, the market price,
the hunger-relief organization receiving the donation, and donation
date. The Department of Revenue maintains scanned images of the
forms, which it can pull manually on a taxpayer-by-taxpayer basis;
however, GenTax does not digitally capture the information from the
form and does not clearly link the taxpayer’s account to the form. As a
result, the process to search and pull each form is time consuming. The
Department of Revenue reported that it would take hundreds of hours
to pull all of the forms for the 2 years included in our analysis, which
was beyond the staff resources available.
We were able to conduct our analysis based on copies of donation
receipts for the credits maintained by the food banks. However, these
receipts did not cover all donations claimed by taxpayers and may
include some donations for which taxpayers never actually claimed a
credit. Therefore, our analysis was limited to estimating the type of
food, and the average size and market price of the donations. With
complete information from the certification forms received by the
Department of Revenue, our analysis would be more reliable and could
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Thus, they serve a broader population than SNAP and often act as a
supplemental source of food for both SNAP recipients and those who
may not qualify for SNAP, but who may periodically have difficulty
affording adequate food. In comparison to the Hunger Relief and Crop
and Livestock Corporate Credits, SNAP has a far larger fiscal impact on
the State, $55 million in state administrative expenses and $728 million
in benefits issued to recipients during Fiscal Year 2016, compared to the
$71,000 average direct annual impact of the Hunger Relief Credit.
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include additional information, such as the distribution of donations to
hunger relief organizations across the state and the timing of the
donations. According to the Department of Revenue, GenTax would
need additional programming to be able to capture the information
from the donation certification forms in a format that would allow for
a comprehensive analysis (see the Tax Expenditures Overview section
of this Compilation Report for details on the limitations of Department
of Revenue data and potential costs of addressing these limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
SOME

AGRICULTURAL PRODUCERS ARE UNAWARE OF THE CREDITS AND

HOW TO TAKE THEM.

The food banks and the Colorado Farm Bureau
both reported that some agricultural producers and the accounting
firms they work with may not be aware of the credits and how to claim
them. Furthermore, the food banks and Colorado Farm Bureau report
that some farmers who have heard of the credit and do occasionally
donate food do not know how to apply for the credits and they have a
perception that it is “too much work” to do so, even though all that is
required is weighing the donation (which food bank staff always do),
estimating the donation’s value, obtaining a signature from food bank
staff, and submitting a form to the Department of Revenue when filing
taxes. In addition, of the 28 agricultural producers that we surveyed
who responded to the questions, 23 (82 percent) had not heard of the
Hunger Relief Credit, and 24 (86 percent) had not heard of the Crop
and Livestock Corporate Credit. Although greater public awareness of
the credits may increase their impact, it could also lead to larger revenue
impacts to the State.
MANY AGRICULTURAL PRODUCERS’ STATE TAX LIABILITIES ARE TOO LOW
TO BENEFIT FROM THE HUNGER RELIEF CREDIT. According to a 2015
study from the U.S. Department of Agriculture, 69 percent of all farms
in the United States have operating profits that comprise less than 10
percent of their gross farm income, meaning that their federal and state
tax liabilities may be low or negative. In addition, the Department of
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SOME SMALL AGRICULTURAL PRODUCERS MAY NOT QUALIFY FOR THE
HUNGER RELIEF CREDIT DUE TO FEDERAL FILING STATUS. Section 39-22536(1)(e), C.R.S., limits the pool of eligible taxpayers who could claim
the hunger relief credit to those who have filed a Schedule F with their
federal tax returns, which is required for taxpayers who posted a profit
or loss from crop production, animal production, forestry, or logging.
Though the intent of this requirement may be to limit the credit to
taxpayers who are professional agricultural producers, it may reduce the
population of potential beneficiaries. While the Department of Revenue
does not have data on how many state taxpayers have filed a Schedule F,
food bank staff reported that many small agricultural producers, some of
whom donate food, choose not to file the form. None of the relevant
statutes and guidance documents that we examined from the other 10
states with similar tax expenditures indicated that donors had to file a
Schedule F in order to claim the expenditure.
THE CROP

$1,000, IS
LIKELY TOO LOW TO PROVIDE A MEANINGFUL INCENTIVE TO CCORPORATIONS. According to the most recent Colorado Agricultural
Census, conducted in Calendar Year 2012, 7 percent of in-state
agricultural operations are incorporated as C-corporations.
Incorporating as a C-corporation has tended to be more beneficial for
larger-scale agricultural operations, which might not be highly
incentivized by a tax credit that is capped at only $1,000 per year, in
comparison to the $5,000 cap for the Hunger Relief Credit. Further,
AND

LIVESTOCK CORPORATE CREDIT,

CAPPED AT
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Revenue’s most recent data shows that in Tax Year 2013, the average
Colorado taxpayer who reported a profit or loss from agricultural
operations on their tax return reported a loss of almost $4,600.
Although agricultural profits and losses can vary from year-to-year,
based on this data, it appears that many agricultural producers in the
state may not have any taxable income. Because the Hunger Relief
Credit is not refundable, meaning the State will not issue a refund check
to the taxpayer if the credit exceeds their state tax liability, individuals
only receive a financial benefit from the credit to the extent that they
have tax liability to offset.
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agricultural C-corporations tend to be more focused on growing grain
and commodity crops, as opposed to food that is suitable for donation.
FEDERAL

TAX REFORM COULD SHIFT THE BALANCE OF AGRICULTURAL

C-CORPORATIONS, WHICH COULD
IMPACT THEIR ELIGIBILITY FOR BOTH THE HUNGER RELIEF AND CROP
AND LIVESTOCK CORPORATE CREDIT. Federal corporate tax rate
changes, effective starting in Tax Year 2018, lower the top tax rate for
corporations from 35 percent to 21 percent. This may provide an
incentive for some agricultural producers who currently file as
individuals to incorporate. Though the incentive to incorporate would
still be stronger for larger-scale operations, these taxpayers would no
longer be able to claim the Hunger Relief Credit and would become
eligible for the Crop and Livestock Corporate Credit. This could cause
the Crop and Livestock Corporate Credit to be used more often in the
future, though these taxpayers would be subject its $1,000 cap.
PRODUCERS WHO INCORPORATE AS
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1979
None
$194 or less
Could not determine
Could not determine
No, because most eligible taxpayers are
not aware of it

WHAT DOES THIS TAX
EXPENDITURE DO?
The State-employed Chaplains Housing
Allowance [Section 39-22-510, C.R.S.]
designates $4,200 of a state-employed
chaplain’s salary as a rental allowance when the
State does not otherwise provide housing. This
allowance enables the chaplains to deduct this
portion of their salary from their taxable income
for both federal and state tax purposes by
allowing them to qualify for a federal housing
deduction.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for this tax expenditure. However, based on
its legislative history and historical context,
we inferred that the purpose of this
expenditure was to give state-employed
chaplains the ability to claim the same
deduction available to chaplains not
employed by the State. U.S. Code has
allowed clergy to deduct any housing
allowance they receive as part of their
compensation since 1954.

WHAT DID THE EVALUATION FIND?
We found that most currently eligible
individuals were not aware of the allowance and
had not claimed the related deduction.
Specifically, we were able to confirm that three
of the four chaplains employed by the State did
not use it and could not determine if one had
used it.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly could consider:
 Repealing this tax expenditure since it is
likely not being used and is not necessary
to enable chaplains to deduct a housing
allowance.
 Reviewing the allowance amount.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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STATE-EMPLOYED
CHAPLAINS HOUSING
ALLOWANCE
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The State-Employed Chaplains Housing Allowance (Chaplains Housing
Allowance) [Section 39-22-510, C.R.S.] designates $4,200 of a state-employed
chaplain’s salary as a rental allowance when the State does not provide housing.
This allowance enables chaplains to deduct this portion of their salary from
their taxable income for both federal and state tax purposes. House Bill 791323 established the allowance, which became effective in 1979.
United States Code, Title 26 – Internal Revenue, Section 107 (IRC 107),
allows a chaplain to exclude a rental allowance or the fair rental value of a
parsonage from their gross income for income tax purposes. However, the
chaplain’s employer, which can be a public or private entity, must designate a
portion of their salary as a rental allowance through “official action taken in
advance of such payment.” The Chaplains Housing Allowance [Section 39-22510 (2), C.R.S.] serves as the State’s housing allowance designation under IRC
107, stating, “The state of Colorado, being a tax-exempt entity, designates a
portion of the compensation of every chaplain who is employed full-time by
this state, in the amount of four thousand two-hundred dollars, as the payment
of a rental allowance for the purpose of renting or providing a home for the
chaplain and his family when such rent or home is not provided by the state.”
Taken together with IRC 107, the Colorado statute enables state-employed
chaplains to claim $4,200 as a deduction on their federal taxes. Further,
because Colorado uses federal taxable income as the basis for calculating
Colorado taxable income, taxpayers who claim the federal deduction
automatically receive the same reduction in taxable income for state tax
purposes without needing to claim any additional deduction when filing their
state taxes.
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Statute identifies full-time state-employed chaplains as the beneficiaries of this
tax expenditure. Historically, the State employed at least 19 paid chaplains at
the Department of Corrections. In 1993, the State cut the majority of these
chaplain positions and most who continue to serve the State do so in a
volunteer capacity and are not eligible for the Chaplains Housing Allowance.
According to information from the Department of Personnel &
Administration, as of April 2020, the State employed four full-time, paid
chaplains, three at the Department of Human Services and one at the
Department of Corrections.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for this tax expenditure. However,
based on the legislative history and historical context, we inferred that the
purpose of this expenditure was to give state-employed chaplains the ability to
claim the same deduction available to chaplains not employed by the State.
Federal law has allowed clergy to deduct any housing allowance they receive as
part of their compensation from federal taxable income since 1954, if their
employer designates a portion of their salary as a housing allowance in advance.
Presumably, the Chaplains Housing Allowance was intended to make a job as
a chaplain for the State more attractive when other job opportunities for clergy
would offer a similar allowance, if housing was not provided directly.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND WHAT
PERFORMANCE MEASURES WERE USED TO MAKE THIS
DETERMINATION?
We determined that the Chaplains Housing Allowance is not meeting its
purpose, because most eligible taxpayers are not aware of it.
Statute does not provide quantifiable performance measures for this
exemption. Therefore, we created and applied the following performance
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EXPENDITURE?
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measure to determine the extent to which the Chaplains Housing Allowance is
meeting its inferred purpose.
PERFORMANCE MEASURE: To what extent do eligible individuals use the
Chaplains Housing Allowance?
RESULT: Although we lacked data necessary to confirm whether the four
eligible taxpayers claimed the federal deduction related to the allowance, we
interviewed three of them and asked if they were aware of this allowance (we
did not receive a response from one chaplain). All three reported that they
were not aware of the allowance and had not used it to claim a deduction on
their federal tax return.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
The Chaplains Housing Allowance had, at most, a revenue impact of $194 to
the State in Tax Year 2018, if the one chaplain we were not able to interview
used the allowance. If the four full-time state-employed chaplains who were
eligible used this tax expenditure in the future, the revenue impact would be a
maximum of $194 per person, or $776 for all four chaplains. We calculated
this amount by multiplying the maximum allowance amount ($4,200) by the
State’s income tax rate of 4.63 percent.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating this tax expenditure would have a limited effect on the intended
beneficiaries, since three of the four eligible state-employed chaplains were not
aware of this provision. If the fourth individual who was eligible used it, or if
the three we contacted decided to use the allowance in the future, eliminating
the Chaplains Housing Allowance could potentially increase their state and
federal taxable income. This would increase their annual state income tax
liability by, at most, $194 each.
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We did not identify any similar tax expenditures in other states.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS WITH
A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We did not identify any similar tax expenditures or programs in Colorado.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
There were no data constraints that impacted our ability to evaluate this tax
expenditure.
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY

COULD

CONSIDER

REPEALING

THIS

TAX

EXPENDITURE SINCE IT IS NOT BEING USED BY MOST ELIGIBLE BENEFICIARIES
AND IS NOT NECESSARY TO ENABLE CHAPLAINS TO DEDUCT A HOUSING
ALLOWANCE.

As discussed, the state employs four eligible full-time chaplains,
three of whom reported that they were not aware of the allowance and had not
used it to claim the federal deduction (with the fourth chaplain not providing a
response). Further, although IRS guidance requires an amount designated as
“the housing allowance pursuant to official action taken in advance of such
payment” for taxpayers to claim the related federal deduction and receive the
same state tax benefit, this designation does not need to be made in a statutory
provision. For example, Internal Revenue Service guidance indicates that this
amount can be included in an employment contract or other official
employment documentation. Therefore, state-employed chaplains could
qualify for the same tax benefit even in the absence of the Chaplains Housing
Allowance if the state department that employs them designates a portion of
their salary as a housing allowance and the chaplains deduct allowable amounts
from federal taxable income.
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THE GENERAL ASSEMBLY MAY WANT TO REVIEW THE CHAPLAINS HOUSING
ALLOWANCE AMOUNT. As discussed, we inferred that the purpose of this tax
expenditure was to provide state-employed chaplains with a tax benefit similar
to what would be available through other employers. However, the current
$4,200 allowance has remained unchanged since 1979 when this expenditure
was established. Since that time, average annual housing costs in Colorado have
increased substantially. For example, the average cost for a two-bedroom
apartment in Colorado is about $15,700 annually, so the allowance likely only
allows state-employed chaplains to deduct a portion of their housing costs and
no longer provides the same tax benefit as intended when it was established.
Because IRC 107 allows employers to provide a federally deductible housing
allowance equivalent to the market rate for housing, other employers may
provide chaplains with significantly higher allowances than the State.
Therefore, the General Assembly could amend statute to increase the
allowance amount to ensure that state chaplains receive a similar benefit. If the
four chaplains currently employed by the State claimed an allowance of
$15,700 each, the potential revenue impact to the State would be $2,908.
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

WHAT DOES THIS TAX
EXPENDITURE DO?
The Alternative Income Tax [Sections 39-22104(5) and 301(2), C.R.S.] allows individual and
corporate taxpayers to elect to pay tax on 0.5
percent of their annual Colorado gross sales
receipts, in lieu of paying the State’s 4.63
percent income tax. It is optional for
corporations and individuals that qualify to use
it. To qualify, taxpayers must:
 Limit business activities in the state to
making sales;
 Not own or rent real estate within Colorado;
and
 Generate annual Colorado gross sales of
$100,000 or less.
WHAT DID THE EVALUATION FIND?
We found that this tax expenditure is meeting
its purpose for corporate taxpayers, but its use
is limited because few corporations qualify. For
individuals we found that it is not meeting its
purpose because there is not a process for them
to use it.

1969
None
$70,268 or less (TAX YEAR 2018)
76
Unknown
Yes, but not for businesses that file as individuals

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
The purpose of the Alternative Income
Tax, as stated in House Bill 69-1530, was to
“provide for an alternative tax to the income
tax for certain taxpayers, consistent with the
‘Multistate Tax Compact.’” According to
the Multistate Tax Commission, which was
created under the Multistate Tax Compact,
this provision was intended to benefit small
businesses by offering a simplified method
of calculating their tax due.
WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
We identified two policy considerations
related to the Alternative Income Tax:
 The General Assembly may want to
review its eligibility requirements, in
particular the $100,000 limit on sales,
which has not changed since 1969.
 Individual taxpayers cannot use the
expenditure because the Department of
Revenue has not established an
administrative process or form for these
taxpayers to claim it.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
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ALTERNATIVE INCOME
TAX
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Alternative Income Tax [Sections 39-22-104(5) and 301(2), C.R.S.] allows
individual and corporate taxpayers to elect to pay tax on 0.5 percent of their
annual Colorado gross sales receipts, in lieu of paying the State’s 4.63 percent
income tax. This tax expenditure was established for corporate taxpayers in
1969 and was expanded to individuals in 1987.
The Alternative Income Tax is optional for corporations and individuals who
qualify to use it. According to statute, to qualify, taxpayers must:
 Limit business activities in the state to making sales,
 Not own or rent real estate within Colorado; and
 Generate annual Colorado gross sales of $100,000 or less.
We determined that the Alternative Income Tax functions as a tax expenditure
because it likely reduces some qualifying taxpayers’ tax liability and reduces
state tax revenue. For example, a qualifying corporation with $50,000 in gross
sales receipts would pay $250 ($50,000 x 0.5 percent) in taxes if it elected to
use the exemption. If that corporation instead elected to pay the State’s regular
4.63 percent income tax and had taxable income of over $5,400 it would pay
more in taxes (calculated as: over $5,400 x 4.63 percent= $250). Taxpayers’
taxable income is typically less than gross sales, since it is generally established
by subtracting business expenses and depreciation from gross sales. It is likely
that some taxpayers can reduce their tax liability by using the Alternative
Income Tax.
In order to claim the Alternative Income Tax, corporate taxpayers check a box
(number 45) in the applicable section of the Colorado C-Corporation Income
Tax Return (Form DR 0112). The corporation must enter its annual Colorado
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According to the Department of Revenue there is no established form or
procedure for individuals to use the Alternative Income Tax.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly state the intended beneficiaries of this tax
expenditure. Based on its eligibility requirements, we inferred that the intended
beneficiaries are small businesses, filing as corporations or individuals, with
operations in the state limited to making sales.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
The purpose of the Alternative Income Tax, as stated in House Bill 69-1530,
was to provide “for an alternative tax to the income tax for certain taxpayers,
consistent with the ‘Multistate Tax Compact.’” The Multistate Tax Compact
(MTC), which became effective in 1967, is an advisory compact among 16
member states (including Colorado) with the purposes of promoting
uniformity of tax systems and facilitating taxpayer convenience and
compliance. A broad range of uniform tax provisions have been established
under the MTC, including the Alternative Income Tax. According to staff from
the Multistate Tax Commission, which was created under the MTC, this
provision was intended to benefit small businesses by offering a simplified
method of calculating their tax due. We considered this to be the intended
purpose of this tax expenditure.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND WHAT
PERFORMANCE MEASURES WERE USED TO MAKE THIS
DETERMINATION?
Overall, we found that the Alternative Income Tax is likely meeting its purpose
to a limited extent for corporate taxpayers, but not for individuals because there
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gross receipts on line 18 of DR 0112, then calculate 0.5 percent tax on line 19,
and enter “gross receipt tax” next to each of these two lines. According to state
regulations [1 CCR 201-2, Rule 39-22-301(2)], the taxpayer must also attach a
statement to the return that establishes their eligibility for the election as well
as the computation of the tax.
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is not an administrative process for them to use it, as discussed further in this
section.
Statute does not provide a quantifiable performance measure for this tax
expenditure. Therefore, we created and applied the following performance
measure to determine the extent to which the tax expenditure is meeting its
purpose:
PERFORMANCE MEASURE: To what extent do eligible corporations and
individuals opt to take the Alternative Income Tax?
RESULT: We determined that the Alternative Income Tax is used by a
relatively small number of corporations. Specifically, based on Department of
Revenue data, 76 corporations used it for Tax Year 2018 (the most recent year
that data were available).
The Alternative Income Tax is likely used infrequently because few
corporations meet its eligibility requirements and have sufficient business
activity in the state to be required to file any form of income tax. Department
of Revenue regulations [1 CCR 201-2, Rule 39-22-301.1(2)] require businesses
to pay income taxes if they meet any of the following criteria during the tax
year:
 Own at least $50,000 worth of property;
 Have at least $50,000 of payroll;
 Make at least $500,000 of sales; or
 Have more than 25 percent of its total property, total payroll, or total sales
occur in the state.
Because a company must generate no more than $100,000 in annual Colorado
gross sales to take the Alternative Income Tax, many corporations that may
otherwise be eligible lack sufficient sales to have a need to use it, since they
must have sales of over $500,000 to be subject to income tax in the state under
Department of Revenue regulations. However, according to Department of
Revenue staff, corporate taxpayers could claim the Alternative Income Tax if
they have no property or payroll in Colorado and make less than $100,000 of
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We determined that the Alternative Income Tax is not currently used by
businesses that file as individuals because the Department of Revenue has not
implemented an administrative mechanism or procedures to allow eligible
individuals to use it.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We estimate that the Alternative Income Tax had a maximum revenue impact
to the State of $70,268 in Tax Year 2018. To arrive at this estimate, we used
data from the Department of Revenue showing that corporations choosing the
Alternative Income Tax for Corporations paid a combined total of $8,507 in
taxes in 2018. By dividing the total tax paid ($8,507) by 0.5 percent, we
calculated that these taxpayers had $1,701,400 total gross receipts during 2018.
Multiplying the total gross receipts amount by the income tax rate of 4.63
percent resulted in $78,775 in income taxes that would have been owed. We
then subtracted the tax paid ($8,507) from the estimated income tax ($78,775)
to arrive at our estimate. However, this method likely overestimates the true
revenue impact by assuming taxpayers do not claim any deductions, which
would be subtracted from their gross sales receipts when calculating taxable
income, and could substantially reduce their tax liability and the amount of
income tax owed.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If the Alternative Income Tax was eliminated, taxpayers who have previously
used this tax expenditure would have to calculate their taxes based on 4.63
percent of their net income rather than on 0.5 percent of their annual gross
sales receipts. This would likely increase some corporations’ tax liability.
Further, eliminating the Alternative Income Tax option might make filing
income taxes more difficult for corporations that currently use this option.
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sales in the state, but more than 25 percent of their total sales occur in
Colorado. Another situation when the Alternative Income Tax could be
claimed is, if corporations have more than $50,000 in payroll, but do not rent
or own property, while having less than $100,000 in sales in the state.
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Specifically, for a C-corporation to calculate its corporate income tax liability
in Colorado, it must first calculate its Colorado net income, which is its federal
taxable income modified by any additions or subtractions required or
permitted under Colorado law. Further, businesses operating in multiple states
would also need to apportion and allocate their income across Colorado and
the other states they earned income within, as prescribed by Colorado law.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We reviewed the laws of MTC member states and identified five other states:
Alabama, Hawaii, Idaho, Montana, and New Mexico with an alternative
income tax. Although the provision’s eligibility requirements are similar to
Colorado in all five of these states, the tax rates vary from 0.25 percent in
Alabama to 1 percent in Idaho. New Mexico, the only bordering state with a
similar provision, taxes gross receipts at 0.75 percent.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS WITH
A SIMILAR PURPOSE AVAILABLE IN THE STATE?
There are no similar expenditures or programs in the state.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
There were no data constraints that impacted our ability to evaluate the tax
expenditure.
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO REVIEW THE ELIGIBILITY
REQUIREMENTS FOR THE ALTERNATIVE INCOME TAX. As discussed, only 76
taxpayers used the Alternative Income Tax in Tax Year 2018. Based on our
review of this tax expenditure’s eligibility requirements and Department of
Revenue regulations, which establish the criteria for businesses to pay income
taxes in Colorado, few businesses would both be required to pay income taxes
in Colorado and meet the eligibility requirements for the Alternative Income
Tax. In particular, the requirement that businesses have $100,000 or less in sales
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THE GENERAL ASSEMBLY MAY WISH TO DIRECT THE DEPARTMENT OF
REVENUE TO ESTABLISH AN ADMINISTRATIVE PROCESS FOR INDIVIDUAL
TAXPAYERS TO USE THE ALTERNATIVE INCOME TAX. Although Section 3922-104(5), C.R.S., makes taxpayers who file as individuals eligible for the
expenditure under the same criteria as corporations, there is no form for
individual taxpayers to claim the election and the Department of Revenue has
not established any other process or guidance for individual taxpayers who wish
to use it. It is unclear how many individual taxpayers would use this tax
expenditure if a process was established for them to claim it; however, because
of the narrow eligibility requirements discussed above, it is likely that few
businesses that file as individuals would claim it. Establishing a form or
amending an additional form for individuals to use and capturing this
information in GenTax, the Department’s tax processing and information
system, would require the expenditure of resources at the Department of
Revenue (see the Tax Expenditures Overview Section of the Office of the State
Auditor’s Tax Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
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in the state likely limits its usage, since Department of Revenue regulations
require that businesses have more than $500,000 in sales in the state to be liable
for paying income taxes, unless they have more than $50,000 in property or
payroll in the state or more than 25 percent of their total sales, property, or
payroll in the state. Because the $100,000 limit on sales has remained unchanged
since 1969, when the provision was established, due to inflation, it is now
effectively limited to a smaller scale of sales than in 1969. According to U.S.
Bureau of Labor Statistics data, adjusting for inflation, $100,000 in 1969 would
be equivalent to about $700,000 in 2020.
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT

1979
None
Less than $51.4 million
(TAX YEAR 2015)

NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?
WHAT DOES THIS TAX
EXPENDITURE DO?
The Deduction for Wages & Salaries Due to
Internal Revenue Code Section 280C (IRC
280C Deduction) allows C-corporations and
individuals with income from S-corporations
to modify their federal taxable income for
purposes of determining state taxable income
by deducting wage and salary expenses that
are not deductible for federal tax purposes due
to IRC 280C. IRC 280C limits the deduction
of expenses that are used as the basis for
federal credits referenced by IRC 280C.

Could not determine
Could not determine
Yes
WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for this deduction. We inferred that the
purpose was to neutralize the effect of IRC
280C on the deductibility of wage and
salary expenses for the purposes of
determining Colorado taxable income.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly may want to
consider whether sole proprietors,
partnerships, and limited liability
WHAT DID THE EVALUATION FIND? companies should also be allowed to
The IRC 280C Deduction is generally claim the deduction. Additionally, due
meeting its purpose since it appears that to changes to the Federal Tax Code
taxpayers are using it to offset the impact of since the deduction was created, the
IRC 280C on Colorado Taxable Income.
General Assembly may want to
determine
whether
limiting
the
deduction to only wages and salaries
and only amounts disallowed from
deduction by IRC 280C meets its intent.
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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DEDUCTION FOR WAGES
& SALARIES DUE TO IRC
280C
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Deduction for Wages and Salaries Due to Internal Revenue Code
280C (IRC 280C Deduction) [Sections 39-22-304(3)(i), 322, and 323,
C.R.S.], allows C-corporations and S-corporations to deduct for state tax
purposes, wage and salary expenses that are not allowed to be deducted
from federal taxable income under Internal Revenue Code, Section 280C
(IRC 280C).
In 1977, the U.S. Congress passed IRC 280C as part of a broader bill
that established federal employment tax credits. Under IRC 280C,
taxpayers who claimed the federal employment tax credits were required
to reduce the amount of wage and salary expenses that they could
otherwise deduct from their federal taxable income by the amount of the
credit they received. It appears that Congress included IRC 280C to
prevent taxpayers from receiving a double tax benefit by both receiving
a credit and deducting from their taxable income the associated expenses
they incurred to qualify for the credit, up to the credit amount.
For Colorado tax purposes, IRC 280C had the side effect of increasing
state tax liability for taxpayers subject to its requirements. This occurred
because since 1965, Colorado has used federal taxable income as the
starting point when calculating Colorado taxable income. Businesses
subject to IRC 280C had a higher federal taxable income because they
were no longer able to deduct a portion of their wage and salary expenses
when calculating their federal taxable income and would, therefore, have
had a higher Colorado taxable income, since it was tied to federal taxable
income. However, because Colorado does not offer the same
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In 1979, the General Assembly created the IRC 280C Deduction to
address the higher state tax liabilities caused by IRC 280C. The deduction
applies only to C-corporations and S-corporations; it does not apply to
sole proprietors, partnerships, or limited liability companies. Ccorporations are subject to income tax, federally and in Colorado, at the
entity-level. S-corporations are not subject to income tax at the entitylevel, but rather, the income from an S-corporation passes through to the
individual shareholders based on their pro-rata share of ownership in the
S-corporation. Individual shareholders report their share of the Scorporation’s income on their individual income tax returns. When
calculating Colorado taxable income, the deduction allows Ccorporations and shareholders of S-corporations to deduct the wage and
salary expenses that were disallowed from being deducted when
calculating federal taxable income due to IRC 280C. This has the effect
of adjusting taxpayers’ Colorado taxable income to be equivalent to what
it would have been if not for IRC 280C. EXHIBIT 1.1 illustrates the
application of the deduction.
EXHIBIT 1.1. APPLICATION OF THE IRC 280C DEDUCTION
FOR THE PURPOSES OF CALCULATING
FEDERAL AND COLORADO TAXABLE INCOME
Federal Gross Income

+
Amount not deductible due to a credit referenced in IRC 280C
=
Federal Taxable Income
Federal Deductions

Deduction for wages and salaries not deductible
from federal taxable income due to IRC 280C

=

Colorado Taxable Income
SOURCE: Office of the State Auditor analysis of federal and Colorado taxable income
calculations.
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employment credits that trigger the application of IRC 280C at the
federal level, taxpayers would not receive an offsetting tax benefit for
state tax purposes, resulting in higher state tax liabilities.
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The deduction has not been modified since its enactment; however,
Congress has made several additions to IRC 280C since 1977, so that
it now disallows deductions for expenses related to 12 different federal
credits, some of which are not limited to wage and salary expenses. At
the state level, the IRC 280C Deduction applies to expenses related to
these federal credits as well, but only to the extent that they are for
wages and salaries.
EXHIBIT 1.2 lists the federal credits referenced in IRC 280C and
indicates the types of expenses that taxpayers are disallowed from
deducting from federal taxable income due to IRC 280C. For state tax
purposes, Section 39-22-304(3)(i), C.R.S., allows taxpayers to claim the
IRC 280C Deduction for all of the credits indicated in the exhibit, but
only to the extent that the amount disallowed from deduction at the
federal level included wages and salaries. Other business expenses, such
as materials and overhead, that are disallowed from being deducted
from federal taxable income for several credits under IRC 280C do not
qualify for the deduction.
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CREDIT NAME
Indian Employment Credit
Employer Wage Credit for Employees who are
Active Duty Members of the Uniformed
Services
Employer Credit for Paid Family & Medical
Leave
Work Opportunity Credit
Empowerment Zone Employment Credit
Credit for Qualified Clinical Testing Expenses
for Certain Drugs
Credit for Increasing Research Activities
Credit for Low-Sulfur Diesel Fuel Production
Mine Rescue Team Training Credit
Credit for Security of Agricultural Chemicals
Credit for Health Insurance Premiums
Employee Health Insurance Expenses of Small
Employers

TITLE 26
TYPE OF EXPENSE DISALLOWED
USC
DUE TO IRC 280C
SECTION
45A Wages and salaries only
45P

Wages and salaries only

45S

Wages and salaries only

51
Wages and salaries only
1396 Wages and salaries only
Not limited to wages and
45C
salaries
Not limited to wages and
41
salaries
Not limited to wages and
45H
salaries
Not limited to wages and
45N
salaries
Not limited to wages and
45O
salaries
Not limited to wages and
36B
salaries
Not limited to wages and
45R
salaries

SOURCE Office of the State Auditor review of IRC 280C.

To claim the IRC 280C Deduction, C-corporations include the amount
of the deduction on Line 13 for “Other Subtractions” on their
Corporation Income Tax Return (Form DR 0112). Taxpayers also use
this line for several other unrelated deductions, which they combine for
tax reporting purposes. Individuals who receive income from an Scorporation may claim their pro-rata share of the deduction based on
their ownership interest on Line 17, also for “Other Subtractions,” on
the Subtractions from Income Schedule (Form DR 0104AD) when filing
their Individual Income Tax Return (Form DR 0104). This line also
combines taxpayer reporting of several other unrelated deductions.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of the IRC
280C Deduction. Based on statutory language and the interaction
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EXHIBIT 1.2. FEDERAL CREDITS REFERENCED BY IRC 280C
AS OF JANUARY 2019
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between federal and state tax laws, we inferred that the intended
beneficiaries of the deduction are C-corporations and individuals with
income from S-corporations that IRC 280C does not allow to deduct a
portion of their wage and salary expenses from their federal taxable
income if they take the associated federal tax credits.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state the purpose of the IRC 280C Deduction.
Based on our review of the federal Internal Revenue Code, state statutes,
legislative history, Department of Revenue taxpayer guidance, and similar
statutes in other states, we inferred that the purpose is to neutralize the
effect of IRC 280C as it applies to Colorado taxable income for wage and
salary expenses for C-corporations and S-corporations doing business in
Colorado. This is a common structural provision in states that tie their
state taxable income amount to federal taxable income.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We found that the IRC 280C Deduction is likely meeting its purpose,
although we lacked the information necessary to quantify how frequently
taxpayers use it.
Statute does not provide quantifiable performance measures for this
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the deduction is
meeting its purpose.
PERFORMANCE MEASURE: To what extent are eligible taxpayers using the
IRC 280C Deduction?
RESULT: We found evidence that taxpayers are likely using the IRC 280C
Deduction, although we lacked information from the Department of
Revenue to quantify the extent to which it is used. Specifically, the 2018
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
For C-corporations, Department of Revenue data indicate that the IRC
280C Deduction had a state revenue impact of less than $51.4 million
for Tax Year 2015. Because taxpayers combine the IRC 280C
Deduction with up to nine other deductions when reporting the
deduction, the Department of Revenue cannot provide data specific to
the total amount reported for the deduction. However, the Department
of Revenue was able to provide aggregate data showing that taxpayers
claimed a combined total of about $51.4 million for these 10
deductions, which is the basis of our revenue impact estimate.
For individuals who claim the IRC 280C Deduction through an Scorporation, we were unable to determine an estimated revenue impact
for the deduction. Similar to C-corporations, individuals also combine
the amount they claim for the deduction with several other deductions
on a single reporting line; however, GenTax, the Department of
Revenue’s tax processing system, does not collect this information in a
format that is easily extractable to allow for an aggregate total of the
amount claimed for these deductions.
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U.S. Treasury Department’s Tax Expenditures report estimated that,
nationally, taxpayers claimed $23.7 billion in Fiscal Year 2018 for seven
of the 12 federal credits referenced by IRC 280C. This indicates that
Colorado taxpayers would likely continue to have a need to use the
deduction to reduce their state taxable income for the amount disallowed
by IRC 280C. This report did not include information for five of the
credits referenced by IRC 280C, so it is likely the amount of credits
claimed by taxpayers is higher than this amount. In addition, the
Department of Revenue provides guidance for taxpayers specific to the
deduction and its staff reported continued inquiries from taxpayers
regarding the deduction’s application, which indicates that Colorado
taxpayers are aware of it and likely using it.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If the IRC 280C Deduction were eliminated, corporations that have
wages and salaries that cannot be deducted from federal taxable income
due to IRC 280C would be unable to deduct those amounts for the
purpose of determining Colorado taxable income and would, therefore,
have a higher state tax liability. Eliminating the deduction could also be
a relative disincentive for taxpayers to claim the federal credits subject
to IRC 280C. Specifically, if the tax benefit at the federal level for the
credits was less than the benefit of being able to deduct the associated
expenses for state tax purposes, taxpayers may choose to forgo the
federal credits.
EXHIBIT 1.3 shows the state tax liability for a hypothetical corporate
taxpayer under two scenarios: (1) if the taxpayer claims a federal credit
referenced by IRC 280C and claims the state deduction, and (2) if the
taxpayer claims a federal credit referenced in IRC 280C and the state
did not allow for the deduction.
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CLAIMING 280C
CREDIT WITH
STATE
DEDUCTION

CLAIMING 280C
CREDIT WITHOUT
STATE
DEDUCTION

Federal credit amount for credit referenced
$20,000
by IRC 280C
Salary/wage expenses used for the basis of
$100,000
federal credit referenced by IRC 280C
FEDERAL TAX CALCULATION
Gross Income
$1,000,000
Deduction for salary/wage expenses used
for the basis of federal credit referenced by
-$100,000
IRC 280C1
Salary/wage expenses disallowed from
+$20,000
deduction under IRC 280C
Federal Taxable Income
=$920,000
Federal Tax Liability (Federal Taxable
$193,200
Income x 21 percent) before credit
Federal credit
-$20,000
Federal Tax Liability with Credit
=$173,200
STATE TAX CALCULATION
Federal Taxable Income
$920,000
$920,000
State deduction for wage/salaries
-$20,000
$0
disallowed by 280C
Colorado Taxable Income
=$900,000
=$920,000
Colorado Tax Liability (Colorado Taxable
$41,670
$42,596
Income x 4.63 percent)
SOURCE: Office of the State Auditor analysis of applicable state and federal tax provisions.
1
Only includes deductible expenses used as the basis for the federal credit referenced by IRC
280C to isolate the impact of the IRC 280C Deduction. Businesses would typically deduct
other expenses as well.

As EXHIBIT 1.3 demonstrates, if corporations were unable to deduct
wages and salary expenses included in the calculation of the federal
credits referenced in IRC 280C, then their state taxable income and tax
liability would be greater due to their election to claim the federal credit.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES
OR THROUGH OTHER PROGRAMS?
Of the 43 states (excluding Colorado) and the District of Columbia that
have a broad-based corporate income tax that uses federal taxable
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EXHIBIT 1.3. HYPOTHETICAL STATE TAX LIABILITY
WITH CURRENT IRC 280C DEDUCTION AND
WITHOUT IRC 280C DEDUCTION
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income as the starting point for calculating state taxable income, we
identified 27 that provide a similar deduction for wage and salary
expenses that are not deductible due to IRC 280C. Of these states, 11
provide a deduction for expenses related to federal credit provisions
referenced in IRC 280C and 16 provide a deduction for only certain
types of expenses disallowed from being deducted due to the federal
credit provisions referenced by IRC 280C, similar to Colorado.
We did not identify any similar programs or expenditures available in
Colorado.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was unable to provide data on the number
of taxpayers who took the IRC 280C Deduction or the amount they
claimed. As discussed, C-corporations claim the deduction on Line 13,
“Other Subtractions,” of the Corporation Income Tax Return (Form
DR 0112). Taxpayers combine the total amount of nine other
deductions on this line, which the Department of Revenue cannot
disaggregate. In all cases, the Department of Revenue requires taxpayers
to submit explanations for the deductions taken as other subtractions
that are reported on Line 13. However, GenTax does not capture and
compile these explanations in an easily extractable format. Similarly,
individuals who claim the IRC 280C Deduction due to having income
from an S-corporation claim the deduction on Line 17, also “Other
Subtractions,” on their Subtractions from Income Schedule (Form DR
0104AD) when filing their Individual Income Tax Return (Form DR
0104). This line also combines taxpayer reporting of several other
unrelated deductions, which the Department cannot disaggregate or
extract. Due to these limitations, we were unable to determine the
revenue impact of the deduction and were unable to determine how
many taxpayers claimed it.
To address these limitations, the Department of Revenue would have to
create new reporting lines on the DR 0104, DR 0105, and DR 0112
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY

MAY

WANT

TO

CONSIDER

WHETHER

ADDITIONAL TYPES OF TAXPAYERS SHOULD ALSO BE ELIGIBLE FOR THE

IRC 280C DEDUCTION. Specifically, other than individuals who receive
income from an S-corporation, the deduction is not available to
taxpayers who file as individuals and receive sole proprietorship,
limited liability company, or partnership income even though they are
eligible for the federal credits referenced in IRC 280C and are also
subject to its limitations on deducting the expenses that are the basis for
these credits from federal taxable income. As a result, these taxpayers
are currently subject to a higher state tax liability than C-corporations
and S-corporations relative to the deduction of the applicable expenses.
However, this change would likely increase the state revenue impact of
the deduction, although we lacked data to quantify this potential
impact.
THE GENERAL ASSEMBLY MAY WANT TO DETERMINE WHETHER THE IRC
280C DEDUCTION SHOULD BE RESTRICTED TO WAGE AND SALARY
EXPENSES AND ONLY AMOUNTS THAT ARE NOT DEDUCTIBLE DUE TO IRC
280C. In 1979, the year the deduction was created, IRC 280C only
restricted taxpayers from deducting “wages or salaries paid or
incurred” related to the applicable federal employment credits. Statute
[Section 39-22-304(3)(i), C.R.S.] limits the deduction using this same
language and ties it to IRC 280C. Therefore, it is unclear if the General
Assembly specifically intended to limit the deduction to wages and
salaries or included this limitation to conform the language of the
deduction with the original language in IRC 280C. However, since that
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forms and then capture and house the data collected on those lines in
GenTax, which would require additional resources (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s
September 2018 Tax Expenditures Compilations Report for additional
details on the limitations of Department of Revenue data and the
potential costs of addressing the limitations).
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time, the U.S. Congress has expanded IRC 280C to disallow the
deduction of all types of expenses (not just wages and salaries) related
to several other federal credits (see EXHIBIT 1.1 above). As a result, the
IRC 280C Deduction no longer fully addresses taxpayers’ increased
state tax liability due to IRC 280C, which may mean that it is not fully
addressing its original purpose. Of the 27 states with similar deductions,
we found that 11 allow taxpayers to deduct all expenses that are
disallowed by the applicable credits referenced by IRC 280C.
Similarly, the deduction does not include expenses related to the federal
Employer Social Security Credit (also known as the FICA Tip Credit)
under Section 26 USC 45B (IRC 45B). This credit is available to all
employers (i.e., it is not limited to C- or S-corporations) who pay excess
social security tax for tipped employees and, like the credits referenced
in IRC 280C, taxpayers are limited from deducting these expenses if
they take the federal credit. However, the deduction does not cover
these expenses because they are disallowed from deduction at the
federal level under IRC 45B, not IRC 280C. Congress established IRC
45B in 1993, after Colorado’s IRC 280C Deduction was created, so it
is unclear whether the General Assembly would have included expenses
not deductible under IRC 45B as qualifying for the deduction if IRC
45B had existed at the time the deduction was established. We identified
one state, Arizona, that has a similar deduction that includes IRC 45B
in the expenses taxpayers can deduct when calculating state taxable
income.
Expanding the types of expenses the IRC 280C Deduction applies to
would increase its state revenue impact, although we lacked the
necessary data to quantify this potential impact.
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1964
None
None
None
None
No, because it is likely not being used

WHAT DOES THIS TAX
EXPENDITURE DO?
When computing Colorado taxable income,
the Previously Taxed Income or Gain
Deduction for C-Corporations [Section 3922-304(3)(e), C.R.S.] allows C-corporations
to deduct from their federal taxable income
any income or gain that was taxed previously
by Colorado prior to 1965, to the extent that
it is included in the C-corporation’s current
federal taxable income.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not state the purpose of this
tax expenditure. We inferred that its
purpose is to prevent the double taxation
of income or gain that was previously
included in the income of the taxpayer, the
taxpayer’s decedent, or an estate or trust
from which the taxpayer received the
income or gain and was taxed by
Colorado in a tax year prior to 1965.

WHAT DID THE EVALUATION FIND?
Due to its age, it appears unlikely that this
expenditure is being used, although we
lacked data to confirm this.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly may want to
consider repealing the deduction since it
does not appear to have current or
future applicability.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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PREVIOUSLY TAXED
INCOME OR GAIN
DEDUCTION FOR
C-CORPORATIONS
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Previously Taxed Income or Gain Deduction for C-Corporations
[Section 39-22-304(3)(e), C.R.S.] was created in 1964. Although it was
revised in 1987 due to a revision and reenactment of the income tax
section in the Colorado Revised Statutes, the operation of the deduction
has remained unchanged since its creation.
When computing Colorado taxable income, this deduction allows Ccorporations to deduct from their federal taxable income any income or
gain that was previously taxed by Colorado prior to 1965, to the extent
that it is included in federal taxable income. To qualify for the
deduction, the income or gain could have previously been taxed “to the
taxpayer…, a decedent [of the taxpayer] by reason of whose death the
taxpayer acquired the right to receive the income or gain, or a trust or
estate from which the taxpayer received the income or gain.” To claim
the deduction, taxpayers include the amount of previously taxed income
or gain on Line 13 (“Other Subtractions”) of their state C-Corporation
Income Tax Return (Form DR 0112).
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of the
Previously Taxed Income or Gain Deduction for C-Corporations. Based
on the statutory language of the deduction and interactions between the
federal and Colorado income tax systems, we inferred that the intended
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WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state the purpose of this tax expenditure.
Based on statute [Section 39-22-304(3)(e), C.R.S.], we inferred that the
purpose of the deduction is to prevent the double taxation of income
that was taxed by Colorado in a tax year prior to 1965. The General
Assembly enacted this deduction in 1964, the same year it established
federal taxable income as the starting point for determining Colorado
taxable income for C-corporations. Therefore, it is likely that this
deduction was a transitional and structural provision necessary to
prevent double taxation at the state level of transactions that were
previously taxed differently by the State and the federal government. In
particular, this provision may have been needed to avoid the double
taxation of installment sales which occurred prior to 1965. With
installment sales, a corporation would receive income from payments
over multiple years. Due to possible differences in how state and federal
income was calculated prior to 1965, the corporation may have been
required to recognize more of this income at the state level sooner than
at the federal level and would have therefore, paid state income taxes
on this income earlier than federal income taxes. When the State began
using federal taxable income as the basis for Colorado taxable income,
if any of the income included in federal income had already been taxed
by the state, the corporation could have been double taxed.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We found that this tax expenditure is no longer meeting its purpose
because it is likely not used by taxpayers and is unlikely to be used in
future years. Statute does not provide quantifiable performance
measures for this deduction. Therefore, we created and applied the
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beneficiaries of the deduction are C-corporations that have income or
gains included in their federal taxable income that were previously
taxed by Colorado prior to 1965.
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following performance measure to determine the extent to which the
Previously Taxed Income or Gain Deduction for C-Corporations is
meeting its purpose:
PERFORMANCE MEASURE: To what extent are C-corporations using the
deduction to prevent the double taxation of income or gain previously
taxed in Colorado in a tax year prior to 1965?
RESULT: It appears likely that the deduction is not being used. However,
we were unable to confirm whether any taxpayers have claimed this
deduction in recent years due to a lack of data. We consulted with
several certified public accountants practicing in Colorado, and they
had either not heard of the deduction or could not think of a situation
in which a corporation would be able to use this deduction now or in
the future. Additionally, in order for this deduction to be used, a
corporation must have included the income or gain in its current federal
taxable income, and it must have also been taxed by Colorado on the
income or gain over 54 years ago. We were not able to identify a likely
scenario where this situation would occur. Given this large timespan,
which will only continue to grow, it seems unlikely that taxpayers will
use the deduction in future years.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We did not identify any economic costs or benefits of the deduction
since it is likely not being used.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Because it is not likely being used, if the deduction was eliminated, there
would be no impact on intended beneficiaries.
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We identified several other states and jurisdictions with a similar
deduction or exemption, including Alabama, the District of Columbia,
Missouri, North Carolina, Utah, and Wisconsin. Missouri’s deduction
replicates Colorado’s statutory language nearly verbatim, and the date
in its statute corresponds to the date that Missouri began using federal
taxable income as the starting point for calculating Missouri taxable
income for corporations.
Additionally, we identified a parallel deduction available in Colorado
for individuals, estates, and trusts [Section 39-22-104(4)(c), C.R.S.], but
that provision does not restrict the deduction to income or gains taxed
prior to January 1, 1965. Department of Revenue staff reported that the
deduction available to individuals, estates, and trusts is claimed with
some frequency by individuals. We will be evaluating this deduction in
a future year.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was not able to provide us with data to
confirm whether any C-corporations claimed the deduction. Currently,
C-corporations would claim the deduction on Line 13 (“Other
Subtractions”) of the C-Corporation Income Tax Return (Form DR
0112), which aggregates several deductions. Therefore, the Department
of Revenue does not have data specific to this deduction.
To accurately determine if any taxpayers took this deduction and its
revenue impact, the Department of Revenue would have to create a new
reporting line on the DR 0112 and then capture and house the data
collected on that line, which according to the Department, would
require additional resources (see the Tax Expenditures Overview
Section of the Office of the State Auditor’s September 2018 Tax
Expenditures Compilations Report for additional details on the
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES
OR THROUGH OTHER PROGRAMS?
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limitations of Department of Revenue data and the potential costs of
addressing the limitations). Since it is likely that taxpayers are not
claiming this deduction, it may not be worth the additional expense to
amend the DR 0112.
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
The General Assembly may want to consider repealing the Previously
Taxed Income or Gain Deduction for C-Corporations since it does not
appear likely to have current or future applicability.
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TAX TYPE
Income
YEAR ENACTED
1964
REPEAL/EXPIRATION DATE None

REVENUE (TAX YEAR 2018) $865,000
NUMBER OF TAXPAYERS 2,700

KEY CONCLUSION: Eligible taxpayers appear to be aware of and use the deduction, which
allows them to avoid paying tax on income that the State has already taxed in previous years.
WHAT DOES THE TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Previously Taxed Income Deduction for
Individuals, Estates, and Trusts allows individual,
estate, and trust taxpayers to deduct any income
or gain that was previously taxed by Colorado
when calculating Colorado taxable income.

The General Assembly may want to consider:

WHAT IS THE PURPOSE OF THE TAX
EXPENDITURE?
Statute and the enacting legislation for the
Previously Taxed Income Deduction do not
explicitly state its purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on the operation of the
deduction, the legislative history of the deduction
and income taxes in Colorado, and discussions
with Department of Revenue staff, we considered
a potential purpose: to reconcile differences
between state and federal tax law and prevent the
State from taxing the same income twice.

 Establishing a statutory purpose and
performance measures for the deduction.
 Whether taxpayers who claimed a tax credit
pursuant to section 1341 of the Internal
Revenue Code should be allowed to claim
the deduction.
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PREVIOUSLY TAXED
INCOME DEDUCTION
FOR INDIVIDUALS,
ESTATES, AND TRUSTS
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Previously Taxed Income Deduction for Individuals, Estates, and
Trusts [Section 39-22-104(4)(c), C.R.S.] (Previously Taxed Income
Deduction) allows taxpayers who file as individuals, estates, or trusts to
deduct from their federal taxable income any income or gain that was
previously taxed by Colorado when calculating Colorado taxable
income. Colorado uses federal taxable income, which is calculated by
subtracting federal deductions from gross income, as the starting point
for determining Colorado taxable income. Therefore, any income
included or deductions allowed in calculating federal taxable income
automatically apply in Colorado unless Colorado statutes specifically
require taxpayers to add back the amount they claimed for a federal
deduction or to subtract certain types of income included in federal
taxable income.
Currently, Colorado generally conforms to federal tax treatment of
income and gains with regard to when they are taxed. However, in the
past, there have been periods in which the tax treatment of deferred
compensation, such as certain retirement and pension plans, was
different for Colorado and federal income tax purposes. Specifically,
employee contributions made to the Public Employee Retirement
Association (PERA) from July 1, 1984, to December 31, 1986, and
employee contributions made to the Denver Public Schools Retirement
System (DPSRS) from January 1, 1986, to December 31, 1986, were
taxed by the State when the contributions were made, but the
contributions were tax-deferred for federal tax purposes. This
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The Previously Taxed Income Deduction was created in 1964 with
House Bill 64-1003, which is the same legislation that established
federal income as the starting point for determining Colorado taxable
income. The operation of the deduction has remained unchanged since
its creation, although it was revised in 1987 with House Bill 87-1331 as
part of a revision and reenactment of the income tax section in the
Colorado Revised Statutes.
Individuals claim the Previously Taxed Income Deduction on Line 11
(for eligible PERA/DPSRS-related income) or Line 19 (for other
previously taxed income) of the Subtractions from Income Schedule
(Form DR 0104AD), which gets attached to the Individual Income Tax
Return (Form DR 0104). Estates and trusts claim the deduction on
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discrepancy occurred due to changes in federal law in 1984 (for PERA)
and 1986 (for DPSRS) that made those contributions tax-deferred, and
there was a delay between the time federal law changed and the General
Assembly changed Colorado law to conform to the tax treatment of
these retirement contributions. When employees who contributed to
PERA or DPSRS during those dates receive their benefits, the pension
income is included in federal taxable income. The Previously Taxed
Income Deduction allows those employees to deduct the amount of
income on which they already paid Colorado income tax. For example,
if a state employee contributed $10,000 to PERA in 1986, when that
employee retires and begins receiving retirement benefits, they are
eligible to deduct $10,000 when calculating their Colorado taxable
income, since they paid Colorado income tax when that $10,000 was
contributed to PERA. If a taxpayer does not have enough taxable
income in the year they retire to claim the entire deduction, they can
continue to claim it until they have received the entire deduction amount
that they are entitled to claim. It is possible some taxpayers besides
PERA and DPSRS members have income previously taxed by the State;
however, we spoke with Department of Revenue (Department) staff and
a certified public accountant (CPA) in Colorado, and they were not
aware of any other reasons to use the deduction.
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Line 5 (subtractions from federal taxable income) of the Fiduciary
Income Tax Return (Form DR 0105).
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the
Previously Taxed Income Deduction. Because the deduction applies to
individuals, estates, and trusts who have previously taxed income
included in their federal taxable income, we inferred that they are the
intended beneficiaries of the deduction. In particular, this tax
expenditure appears to benefit PERA and DPSRS members who made
contributions in 1984 through 1986, at which time the contributions
were taxed by the State, but tax-deferred for federal tax purposes.
According to data from PERA, there were, on average, about 98,000
contributing PERA members each year in 1984 through 1986 and about
6,000 DPSRS members in 1986.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Previously Taxed Income
Deduction do not state its purpose; therefore, we could not definitively
determine the General Assembly’s original intent. Based on the
operation of the deduction, the legislative history of the deduction and
income taxes in Colorado, and discussions with Department staff, we
considered a potential purpose: to reconcile differences between state
and federal tax law and prevent the State from taxing the same income
twice.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Previously Taxed
Income Deduction is meeting its purpose because no purpose is
provided for it in statute or its enacting legislation. However, we found
that it is meeting the potential purpose we considered in order to
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Statute does not provide quantifiable performance measures for this
deduction. Therefore, we created and applied the following
performance measure to determine the extent to which the deduction is
meeting its inferred purpose:
PERFORMANCE MEASURE: To what extent are eligible taxpayers using

the deduction to prevent double taxation on income that was previously
taxed by the State?
RESULT: In Tax Year 2018, which was the most recent year of data
available, the Previously Taxed Income Deduction was claimed for
PERA and/or DPSRS contributions on just under 2,700 individual
income tax returns. Although we lacked data on the total amount of
potentially eligible taxpayers (i.e., State and DPS employees who
worked in 1984, 1985, or 1986 and who retired in 2018, as well as
taxpayers with other previously taxed income), the number of claims in
Tax Year 2018 indicates that many eligible taxpayers are aware of and
use it.
Additionally, information about this deduction is widely available from
several sources, which indicates that eligible taxpayers are likely to learn
of the exemption and claim it. Specifically, there is a dedicated line for
this deduction for PERA/DPSRS 1984-1986 contributions on the
Subtractions from Income Schedule (Form DR 0104AD), which is part
of the Individual Income Tax Return (Form DR 0104); the return
instructions include information on who is eligible and how to claim
the deduction. The Department also has published a taxpayer guide
about the deduction that is available on its website. PERA includes
information about this deduction in its Taxes on PERA Benefits
booklet, which is included in its retirement kit for soon-to-be retirees.
PERA staff indicated that they believe most retirees are aware of the
deduction, that retirees can contact PERA to receive a letter that
provides them with the amount of contributions made in the eligible
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conduct this evaluation because eligible taxpayers are likely claiming it
to reconcile differences between their state and federal taxable income.
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years, and that some retirees can access this information on demand
through their personalized secure account. TurboTax, a tax preparation
software that taxpayers can use to prepare and file their own taxes, also
provides information about this deduction. We also consulted with a
CPA in Colorado and they were aware of the deduction, and believe
professional tax-return preparers in Colorado are aware of it, but that
most taxpayers may not be. However, the CPA reported that they
believe most eligible taxpayers would already have claimed the
deduction.
We lacked information and data on claims of this deduction for
previously taxed income other than 1984-1986 PERA or 1986 DPSRS
contributions. However, because Colorado generally conforms to
federal law regarding the timing of the taxation of income, Department
staff reported that claims of this deduction for previously taxed income
other than 1984-1986 PERA or 1986 DPSRS contributions would be
rare.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
According to Department data, in Tax Year 2018, about 2,700
individuals claimed $18.7 million in previously taxed income
deductions, resulting in $865,000 in revenue impact to the State in that
year. However, these deductions were all attributable to individual
taxpayers claiming the deduction for 1984-1986 PERA or 1986 DPSRS
contributions, which were subject to tax at the time they were
contributed. We lacked data on the number of estate and trust taxpayers
who claimed the Previously Taxed Income Deduction and the total
amount claimed by those taxpayers, as well as data on individuals who
claimed the deduction for income other than 1984-1986 PERA or 1986
DPSRS contributions. However, Department staff reported that an
estate or trust claiming this deduction or an individual claiming it for
previously taxed income, other than a 1984-1986 PERA or 1986
DPSRS contribution, would be rare and, thus, would likely have little
to no revenue impact in most years.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the deduction would result in individual, estate, and trust
taxpayers being taxed twice at the state level on income that was
previously taxed in Colorado, and is included in their federal taxable
income. Specifically, state employees who made contributions to PERA
from July 1, 1984, to December 31, 1986, and DPS employees who
made contributions to DPSRS from January 1, 1986, to December 31,
1986, would be taxed twice on the amount contributed. In Tax Year
2018, this would have resulted in an increase of about $865,000 in tax
liability for about 2,700 taxpayers, which is an average of about
$300 per taxpayer. Additionally, although there are likely few
taxpayers who claim the deduction for other types of previously taxed
income, Department staff reported that it is advantageous to have the
provision in statute in case there are any changes to state law that would
change the timing of taxation of income or gains.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We examined the statutes of the other 40 states (excluding Colorado)
and the District of Columbia with a broad income tax and found that
nine states, including Arizona, Georgia, Kansas, Maine, Massachusetts,
Minnesota, Missouri, New York, and Virginia, along with the District
of Columbia, have a similar deduction. However, states differ in the
specific language used in their statutes, with six of the nine states and
the District of Columbia having a broad deduction for any previously
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Additionally, unless the State changes the way it conforms to federal
law regarding the timing of the taxation of income, most of the revenue
impact of this deduction will eventually phase out since it typically only
applies to employee contributions made to PERA from July 1, 1984 to
December 31, 1986 and employee contributions made to DPSRS from
January 1, 1986 to December 31, 1986. Since the last date that eligible
contributions would have been made was about 34 years ago, it is likely
that many of the employees who contributed during those years have
already retired or will retire in the near future.
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taxed income that is very similar to Colorado’s deduction and the others
providing narrower exemptions.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We identified two similar income tax deductions available in the State:
 PREVIOUSLY

TAXED INCOME OR GAIN DEDUCTION FOR
CORPORATIONS [SECTION 39-22-304(3)(e), C.R.S.]—This deduction
allows corporations to deduct from their income used for federal tax
purposes any income or gain that was taxed previously by Colorado
prior to 1965, to the extent that it is included in the C-corporation’s
current federal taxable income, when calculating Colorado taxable
income. The Office of the State Auditor evaluated this deduction in
2019 and found that it is likely not being used. The evaluation of this
deduction is available in the September 2019 Office of the State
Auditor’s Tax Expenditures Compilation Report.

 PENSION OR ANNUITY DEDUCTION FOR INDIVIDUALS [SECTION 39-22104(4)(f), C.R.S.]—This deduction allows individual taxpayers who
are at least 55 years old to deduct up to $20,000 in qualifying
pension or annuity income from their federal taxable income when
calculating their Colorado taxable income. Taxpayers who are at
least 65 years old are allowed to deduct up to $24,000. If a taxpayer’s
federally taxable pension or annuity income is less than $20,000
($24,000 for taxpayers 65 and older), they do not need to use the
Previously Taxed Income Deduction because all of their pension or
annuity income is fully deductible under the Pension or Annuity
Deduction for Individuals. However, if a 55-year-old taxpayer
receives, for example, $25,000 in PERA distributions and is entitled
to a $5,000 PERA deduction because they contributed $5,000 to
PERA between 1984 and 1986, the taxpayer is allowed to claim both
the $20,000 Pension of Annuity Deduction and $5,000 Previously
Taxed Income Deduction in the same tax year.
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The Department was not able to provide us with data on the number of
estates and trusts that claimed the Previously Taxed Income Deduction
or the total amount claimed. Estates and trusts claim the deduction on
Line 5 (subtractions from federal taxable income) of the Fiduciary
Income Tax Return (Form DR 0105), which aggregates several
deductions. Therefore, the Department of Revenue does not have data
specific to this deduction for estates and trusts. Additionally, the
Department was not able to provide us with data on individuals who
claimed the Previously Taxed Income Deduction for eligible income
other than 1984-1986 PERA or 1986 DPSRS contributions; the
deduction for income other than 1984-1986 PERA or 1986 DPSRS
contributions is reported on Line 19 (for other previously taxed income)
of the Subtractions from Income Schedule (Form DR 0104AD), which
aggregates several deductions.
To provide complete information on the deduction and its revenue
impact, the Department would have to create new reporting lines on the
Form DR 0105 and the Form DR 104AD, and then capture and house
the data collected on those lines, which, according to the Department,
would require additional resources (see the Tax Expenditures Overview
Section of the Office of the State Auditor’s Tax Expenditures

Compilation Report for additional details on the limitations of
Department data and the potential costs of addressing the limitations).
Department staff reported that estates and trusts claiming this
deduction is likely rare. Department staff also indicated that they were
not aware of any previously taxed income besides 1984-1986 PERA
and 1986 DPSRS distributions that would currently qualify for the
deduction since Colorado and federal tax law are generally aligned with
regards to the timing of taxation of income. Therefore, it may not be
worth the additional expense to amend the Form DR 0105 and Form
DR 0104AD.
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR
THE PREVIOUSLY

TAXED INCOME DEDUCTION. As discussed, statute and
the enacting legislation for the deduction do not state the deduction’s
purpose or provide performance measures for evaluating its
effectiveness. Based on its operation and discussions with Department
of Revenue staff, we considered a potential purpose: to reconcile
differences between state and federal tax law and prevent the State from
taxing the same income twice. We also developed a performance
measure to evaluate its effectiveness. However, the General Assembly
may want to clarify its intent for the deduction by providing a purpose
statement and corresponding performance measure(s) in statute. This
would eliminate potential uncertainty regarding the deduction’s
purpose and allow our office to more definitively assess the extent to
which the deduction is accomplishing its intended goal(s).

THE GENERAL ASSEMBLY COULD CONSIDER WHETHER INDIVIDUAL,
ESTATE, TRUST, AND CORPORATE TAXPAYERS WHO CLAIMED A CREDIT
PURSUANT TO SECTION 1341 OF THE INTERNAL REVENUE CODE SHOULD
BE ABLE TO CLAIM THE PREVIOUSLY TAXED INCOME DEDUCTION. For
federal income tax purposes, Section 1341 applies “when a taxpayer
properly reports an amount of income in one taxable year and later
repays all or a portion of that same amount in a later taxable year
because the taxpayer, in fact, did not have an unrestricted right to that
income.” The purpose of Section 1341 is essentially to put the taxpayer
in the same economic position they would have been in had they not
included the income that they later had to return in a previous year’s
gross income for tax purposes. An example of a transaction in which
Section 1341 may apply is when someone accepts a signing bonus for
accepting a job but later has to repay all or part of the bonus because
they did not remain at the company for the required time stipulated in
the contract. Section 1341 provides two options for resolving the
situation: (1) a deduction for the amount of income that was previously
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Colorado uses federal taxable income as the starting point for
calculating Colorado taxable income. Therefore, if a taxpayer claimed
a deduction for income previously included in their gross income, that
deduction would flow through to the Colorado return for Colorado
income tax purposes. However, if a taxpayer elected to claim a credit
in lieu of a deduction, the credit does not flow through for Colorado
income tax purposes. In prior years, the Department allowed
individuals, estates, and trusts to use the Previously Taxed Income
Deduction in cases where taxpayers had claimed a credit under Section
1341. However, the Department recently reviewed the statutory
language of the Previously Taxed Income Deduction and determined
that it does not support the allowance of a deduction in relation to
credits claimed on a taxpayer’s federal income tax return under Section
1341. Therefore, the General Assembly could consider whether
taxpayers that claim Section 1341 credits should be allowed to claim
the deduction and if so, amend statute accordingly. Further, because
corporations are not eligible for the Previously Taxed Income
Deduction, but also cannot claim a deduction at the state level when
they claim Section 1341 credits, the General Assembly could also
consider amending statute to allow them to claim a deduction when this
occurs.
To the extent taxpayers claimed a deduction, this change would
decrease state revenue; however, for individuals, estates, and trusts, it
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included in gross income or (2) a credit for the amount of tax that was
previously paid on that income. A taxpayer may choose to take the
credit rather than the deduction in a case in which the tax rate had
changed and claiming a deduction for the income would not fully
restore the taxpayer to the same economic position. For example, if an
individual taxpayer included $10,000 of income on their return that
was taxed at the 32 percent rate, but in a subsequent year determined
they did not have an unrestricted right to that income and deducted it
against income that fell into the 24 percent bracket, they would have
paid $3,200 tax on the income but later received a deduction that would
provide a reduction in tax of only $2,400—$800 less tax than was paid.
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appears that this use of the deduction, when the Department allowed it,
was rare. For example, in 2016 and 2017, the Department identified
about 10 claims in each year related to the Section 1341 credit for
individuals, estates, and trusts. There is no data available on how many
corporations would benefit from the state allowing a deduction or credit
related to a Section 1341 credit.
Additionally, it appears this is a relatively common provision in other
states with an income tax. We examined the statutes of the other
40 states (excluding Colorado) with a broad income tax and found that
at least 16 states have a provision that specifically addresses Section
1341. Of those 16 states, we identified seven that apply the provision
to all taxpayers, including corporations.
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STATE INCOME TAX REFUND
DEDUCTIONS
EVALUATION SUMMARY

APRIL 2019
2019-TE12

THESE EVALUATIONS WILL BE INCLUDED IN COMPILATION REPORT SEPTEMBER 2019

STATE INCOME TAX
STATE INCOME TAX REFUND
REFUND DEDUCTION FOR
DEDUCTION FOR
INDIVIDUALS, ESTATES,
CORPORATIONS
AND TRUSTS
YEAR ENACTED

1964

1964

REPEAL/ EXPIRATION DATE

None

None

REVENUE IMPACT

$47.7 million for
individuals (TAX YEAR
Less than $51.4 million
2015); unable to determine (TAX YEAR 2015)
for estates and trusts

NUMBER OF TAXPAYERS

445,000 individuals;
unable to determine for
estates and trusts

Less than 2,800

AVERAGE TAXPAYER BENEFIT $107 for individuals;
unable to determine for
estates and trusts

Could not determine

IS IT MEETING ITS PURPOSE?

Yes

Yes

WHAT DO THESE TAX
EXPENDITURES DO?
The State Income Tax Refund
Deductions allow individuals, estates,
trusts, and corporations to deduct from
their federal taxable income refunds or
credits for overpayment of state income
taxes that were included in their federal
gross income when computing their
Colorado taxable income.

WHAT IS THE PURPOSE OF THESE TAX
EXPENDITURES?
Statute does not explicitly state the purpose
of the State Income Tax Refund Deductions.
We inferred that the purpose of these
deductions is to prevent state taxation of
state refunds and credits that are included in
taxpayers’ federal gross income.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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WHAT DID THE EVALUATION
FIND?
We determined that these deductions are
generally accomplishing their purpose
since taxpayers are aware of them and use
them as intended to prevent being taxed
on state refunds and credits due to
overpayment of income taxes.

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?
The General Assembly may want to consider
reviewing the state income tax add-back
provision for individuals, estates, and trusts
due to changes in federal law that establish a
$10,000 cap for the state and local tax
deduction. State law does not indicate
whether taxpayers should apportion these
deductions among state and local real
property taxes, personal property taxes, and
income or sales taxes for the purposes of
determining their state tax liability.
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EVALUATION RESULTS
WHAT ARE THESE TAX EXPENDITURES?
This evaluation covers two parallel income tax deductions: (1) State
Income Tax Refund Deduction for Individuals, Estates, and Trusts
[Section 39-22-104(4)(e), C.R.S.], and (2) State Income Tax Refund
Deduction for Corporations [Section 39-22-304(3)(f), C.R.S.] (State
Income Tax Refund Deductions). These tax expenditures allow Colorado
taxpayers to reconcile discrepancies caused by the interaction between
Colorado and federal tax laws when taxpayers overpay their Colorado
income taxes. House Bill 64-1003 created both of these deductions in
1964, and they have remained largely unchanged since then.
Colorado uses federal taxable income as the starting point for
determining Colorado taxable income for all taxpayers. Federal taxable
income is the amount on which a taxpayer’s federal tax liability is based
and reflects any federal deductions, which taxpayers subtract from
federal gross income when calculating federal taxable income.
However, because Colorado’s tax laws do not exactly conform to
federal tax laws, certain adjustments must be made to federal taxable
income to determine a taxpayer’s Colorado taxable income.
Specifically, federal law [26 USC 164(a)] allows individuals, estates,
trusts, and corporations that itemize deductions on their federal income
tax returns, to deduct from their federal gross income certain state and
local taxes paid during the year. However, Colorado does not permit
individuals, estates, and trusts to deduct any state income taxes paid for
the purposes of determining Colorado taxable income, and
corporations are only allowed to deduct other state income taxes.
Therefore, statutes [Sections 39-22-104(3)(d) and 39-22-304(2)(d),
C.R.S.] require individuals, estates, trusts, and corporations that deduct
state income taxes on their federal income tax returns to add back all
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or part of the state income tax deductions to federal taxable income
when computing their Colorado taxable income. EXHIBIT 1.1 shows this
calculation as it relates to state income taxes.
EXHIBIT 1.1.
TREATMENT OF STATE TAXES FOR THE PURPOSES OF
CALCULATING FEDERAL TAXABLE INCOME AND
COLORADO TAXABLE INCOME
Federal Gross Income

-

FEDERAL DEDUCTIONS 1

=

Federal taxable income

+

STATE INCOME TAXES INCLUDED IN FEDERAL DEDUCTIONS

=

Colorado Taxable Income
SOURCE: Office of the State Auditor analysis of federal and Colorado taxable income
calculations.
1
Federal deductions include the amount of state and local taxes paid during the year.

However, Colorado’s requirement that taxpayers add back the amount
of state income taxes deducted from federal income when calculating
Colorado taxable income creates a potential discrepancy in the
following tax year if taxpayers overpay their state income taxes and
receive a state income tax refund. Overpayment of individual income
taxes is common and typically occurs when the taxpayer’s estimated tax
payments or withholding exceed the amount of tax due for the tax year.
When a taxpayer overpays their state income taxes, the State issues the
taxpayer a refund or credit for the overpayment amount in the
following year, after the taxpayer has filed their tax return. To the
extent that the taxpayer deducted state income taxes on their federal
return and the deduction reduced the taxpayer’s federal tax liability,
federal law [26 USC 61] requires some or all of the state refund or credit
to be added back to federal gross income for the tax year in which the
refund was actually received, which is typically the following year. This
is because the taxpayer received a larger federal deduction than they
should have in the first year since the amount deducted was based on
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EXHIBIT 1.2.
EXAMPLE DEMONSTRATING THE TAXATION OF THE STATE
INCOME TAX REFUND BY THE STATE WITHOUT THE STATE
INCOME TAX REFUND DEDUCTION
Federal Gross Income (Tax Year
2 Includes State Refund Amount)
Deduction for State
- Federal
Income Taxes Paid
= Federal Taxable Income
Federal Deduction for State
ADD BACK:
Income Taxes Paid
= Colorado Taxable Income
State Refund for Amount Overpaid in State
Income Taxes in Year 1
TAX PAID ON THE REFUND AMOUNT

TAX YEAR 1

TAX YEAR 2

$1,000

$1,010

-$50

-$50

$950

$960

+ $50

+50

$1,000

$1,010

$10
$0.461

SOURCE: Office of the State Auditor analysis of federal and Colorado taxable income
calculations
1
Calculated at state income tax rate of 4.63 percent multiplied by the amount of the state
income tax refund included in federal taxable income.

The State Income Tax Refund Deductions allow taxpayers to reconcile
this discrepancy. These tax expenditures allow taxpayers to deduct the
amount of the state refund or credit included in federal gross income
when calculating their Colorado taxable income for the following year
(i.e., the year the refund was received). Specifically, individuals, estates,
and trusts may subtract a refund or credit for overpayment of income
taxes imposed by Colorado or any other taxing jurisdiction, to the
extent it was included in federal taxable income. Corporations may
deduct only refunds or credits for overpayment of income taxes imposed
by Colorado, to the extent they were included in federal taxable income.
Pass-through entities, such as partnerships, limited liability companies,
and S-corporations, are not subject to income tax at the entity-level in
Colorado. Rather, the partners, members, or shareholders are subject
to income tax at the individual-level and can use these deductions on

TAX EXPENDITURES REPORT

the original amount of state taxes paid, prior to the refund or credit. A
discrepancy occurs in this situation because the state tax refund or credit
must be included in federal taxable income for the following year and
thus, would also be included in the taxpayer’s Colorado taxable income
for the following year. This means that the refund or credit gets taxed
by the State. EXHIBIT 1.2 illustrates how this discrepancy occurs.
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their individual income tax returns. EXHIBIT 1.3 provides a summary of
this calculation.
EXHIBIT 1.3.
CALCULATING COLORADO TAXABLE INCOME WITH A
FEDERAL STATE AND LOCAL TAX DEDUCTION AND
STATE INCOME TAX REFUND
Federal Gross
Income
(Includes State
Income Tax
Refund)

Federal
Taxable
Income

-

+

Itemized Deductions (Including
State and Local Tax Deduction)

All State Income
Taxes Deducted on
Federal Returns
(Individuals, Estates,
Trusts) or Colorado
Income Taxes
Deducted on Federal
Returns
(Corporations)

=

Federal
Taxable
Income

Any State Income

-

Tax Refund
Included in Federal
Taxable Income
(Individuals, Estates,
Trusts) or Colorado
Income Tax Refund
Included in Federal
Taxable Income
(Corporation)

=

Colorado
Taxable
Income

SOURCE: Office of the State Auditor analysis of federal and Colorado taxable income
calculations.

Individuals claim the State Income Tax Refund Deduction on Line 1
(“State Income Tax Refund”) of the Subtractions from Income Schedule
(Form DR 0104AD). Estates and trusts claim the deduction on Line 5
(“Other Subtractions”) of the Colorado Fiduciary Income Tax Return
(Form DR 0105). C-corporations claim the deduction on Line 13 (“Other
Subtractions”) of the Colorado Corporation Income Tax Return (Form
DR 0112).
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURES?
Statute does not explicitly identify the intended beneficiaries of the State
Income Tax Refund Deductions. Based on the statutory language of the
deduction and interactions between federal and Colorado tax laws, we
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WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state the purpose of the State Income Tax
Refund Deductions. Based on our review of federal and state statutes,
legislative history, Department of Revenue taxpayer guidance documents,
and discussions with Certified Public Accountants (CPAs), we inferred that
the purpose of these deductions is to prevent refunds and credits from
being taxed by the State because they are included in taxpayers’ federal
gross income. Furthermore, because these deductions were created with
the same legislation [House Bill 64-1003] that transitioned Colorado from
calculating its own state income tax base to using the federal income tax
base as the starting point for determining Colorado taxable income, we
determined that these deductions are structural tax expenditures that
reconcile the federal and Colorado tax systems.
ARE THE TAX EXPENDITURES MEETING THEIR PURPOSE
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
We determined that these deductions are generally accomplishing their
purpose since taxpayers are aware of them and use them as intended to
prevent being taxed on state refunds and credits due to overpayment of
income taxes.
Statute does not provide quantifiable performance measures for these
deductions. Therefore, we created and applied the following
performance measure to determine the extent to which the State Income
Tax Refund Deductions are meeting their purpose:

TAX EXPENDITURES REPORT

inferred that the intended beneficiaries of the deductions are Colorado
taxpayers that itemize state income tax deductions on their federal tax
returns and subsequently receive state income tax refunds or credits for
overpayment of income taxes.
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PERFORMANCE MEASURE: To what extent are Colorado taxpayers using
the deductions to prevent state refunds and credits due to overpayment
of state income taxes from being taxed?
RESULT: We estimate that approximately 94 percent of the individuals
eligible for the State Income Tax Refund Deduction claimed it in Tax
Year 2015 (the most recent year that data were available). To prepare
our estimate, we used Department of Revenue data showing that about
413,000 full-year resident individual taxpayers claimed the Income Tax
Refund Deduction. We compared that number to Internal Revenue
Service Statistics of Income data, which indicated that approximately
439,000 individuals in Colorado overpaid their state income taxes and
included the refund in their Tax Year 2015 federal gross income, and
thus, would have likely qualified for the deduction.
Furthermore, it appears that eligible individual taxpayers are generally
aware of the deduction. According to tax return preparers we contacted,
tax return preparers in Colorado are well aware of the deductions, so
eligible taxpayers who use a tax return preparer are very likely to claim
them. Additionally, for individual taxpayers who prepare their own
returns, Department of Revenue Form DR 104AD and Revenue Online,
the Department of Revenue’s electronic tax return filing service, clearly
indicate where to claim this deduction. TurboTax, a tax preparation
software that taxpayers can use to prepare and file their own taxes,
automatically deducts state tax refunds from federal taxable income
when preparing a Colorado return if the taxpayer filled out their federal
tax return on TurboTax.
The Certified Public Accountants (CPAs) we spoke with also indicated
that tax return preparers for corporations are well aware of the
deduction. Although most corporations are unlikely to use the deduction
because they use accrual basis accounting and accrue the exact amount
of taxes that they owe, those that use cash basis accounting, may overpay
their taxes, receive a refund, and therefore use the deduction. However,
we were unable to determine the number of corporations that claimed
this deduction because the Colorado Corporation Income Tax Return
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We were also unable to determine how many estate and trust taxpayers
claimed the deduction because the Colorado Fiduciary Income Tax
Return (Form DR 0105) combines the State Income Tax Refund
Deduction with several other deductions on a line for “Other
Subtractions.” Additionally, the combined figure from the “Other
Subtractions” line of the return is not retrievable from GenTax, the
Department of Revenue’s tax processing system.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
According to Department of Revenue taxpayer data, individual
taxpayers claimed approximately $1.0 billion in State Income Tax
Refund Deductions in Tax Year 2015, which resulted in a $47.7 million
reduction in state revenue.
The Department of Revenue was unable to provide specific data on the
total amount claimed under the State Income Tax Refund Deductions by
corporations and the revenue impact attributable to those claims.
However, Department of Revenue data indicate that in Tax Year 2015,
corporations claimed approximately $1.1 billion on the “Other
Subtractions” line of the Corporation Income Tax Return (Form DR
0112), which resulted in foregone revenue of $51.4 million to the State.
This line includes the State Income Tax Refund Deduction for
Corporations plus nine other income tax deductions. Based on our
conversations with CPAs regarding how corporations accrue and deduct
their taxes and due to the fact that it is likely that the other deductions
included on the reporting line have a significant revenue impact as well,
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(Form DR 0112) combines the Income Tax Refund Deduction with
several other deductions on a line for “Other Subtractions.” In Tax Year
2015, almost 50,000 corporations filed income tax returns in Colorado,
and approximately 2,800 filled out the line for “Other Subtractions.”
Therefore, up to 6 percent of corporations may have claimed the
deduction, although we lacked the data necessary to say definitively the
proportion of these taxpayers that took it.
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we would expect the amount attributable to the State Income Tax Refund
Deduction for Corporations to be substantially less than $51.4 million.
The Department of Revenue was also unable to provide us with specific
data on the total amount claimed under the State Income Tax Refund
Deduction by estates and trusts and the revenue impact attributable to
those claims. The Colorado Fiduciary Income Tax Return (Form DR
0105) combines the State Income Tax Refund Deduction with eight
other deductions on a line for “Other Subtractions.” However, the total
amount reported on the “Other Subtractions” line of the DR 0105 is
not retrievable from GenTax. Therefore, we are unable to provide a
maximum possible impact for the State Income Tax Refund Deduction
for estate and trust claims.
It is likely that the revenue impact of the State Income Tax Refund
Deductions will decrease for Tax Years 2018 through 2025 due to recent
federal tax law changes. Specifically, the 2017 Tax Cuts and Jobs Act
[Pub. L. 115-97] established a federal $10,000 state and local tax
deduction limit for individual, estate, and trust taxpayers and raised the
federal standard deduction available to individual taxpayers from $6,350
($12,700 for jointly filed returns) to $12,000 ($24,000 for jointly filed
returns), increased annually for inflation, for Tax Years 2018 through
2025. These changes will likely result in fewer individual taxpayers
itemizing deductions on their federal income tax returns and fewer
individuals claiming the state and local tax deduction, which is an
itemized deduction for Tax Years 2018 through 2025. As a result, fewer
taxpayers will have a need and/or qualify for the State Income Tax
Refund Deductions.
Although we lacked data to estimate the potential decrease in revenue
impact due to changes in federal tax law, it appears that the decrease
could be substantial. The Tax Foundation estimated that prior to the
passage of the 2017 Tax Cuts and Jobs Act, approximately 30 percent of
national filers itemized their deductions and that less than 10 percent are
expected to do so under the new law. In Tax Year 2015, 34 percent of
Colorado full-year resident individual taxpayers itemized deductions on
their federal income tax returns, which was similar to national
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The volume of corporations claiming the State Income Tax Refund
Deduction should not change significantly due to recent federal tax law
changes because the standard deduction increase only applies to
individual taxpayers, and the state and local tax deduction limit only
applies to individual, estate, and trust taxpayers.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
If these deductions were eliminated, it could result in taxpayers
incurring a larger Colorado tax liability when they overpay their state
income taxes, to the extent that the taxpayers itemize state income tax
deductions on their federal returns and refunds or credits are included
in federal gross income. EXHIBIT 1.4 shows the state tax liability for a
hypothetical individual taxpayer who itemized deductions for federal
tax purposes under three scenarios: (1) if overpayment of state taxes did
not occur, (2) if overpayment occurred and the taxpayer took the State
Income Tax Refund Deduction, and (3) if overpayment occurred and
the taxpayer did not take the State Income Tax Refund Deduction.

TAX EXPENDITURES REPORT

percentages. If the Tax Foundation’s prediction is correct and Colorado’s
filing patterns generally follow national patterns, the number of
taxpayers who itemize their deductions will decrease more than 66
percent. This would mean that 14 percent or less of Colorado individual
taxpayers would be expected to itemize their federal deductions. Since
individual taxpayers must itemize their federal deductions in order to
qualify for the State Income Tax Refund Deduction, it appears likely that
there will be a corresponding decrease in its use.
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EXHIBIT 1.4.
INDIVIDUAL TAXPAYER SCENARIOS WITH AND WITHOUT
OVERPAYMENT OF STATE TAXES AND WITH AND WITHOUT
THE STATE INCOME TAX REFUND DEDUCTION
IF OVERPAYMENT
IF OVERPAYMENT
IF OVERPAYMENT
DID NOT OCCUR
OCCURRED,
OCCURRED, WITH
DURING THE
WITHOUT
DEDUCTION
PRIOR YEAR
DEDUCTION
State Income Tax Refund
for Overpayment of State
Income Taxes in the Prior
Tax Year
Other Federal Gross
Income
Federal State Income Tax
Deduction
Federal Taxable Income
State Add-back of Federal
State Income Tax
Deduction
State Income Tax Refund
Deduction
Colorado Taxable Income
Colorado Tax (Colorado
Taxable Income x 4.63
percent)

$0

$630

$630

+$100,000

+ $100,000

+ $100,000

- $5,000

- $5,000

- $5,000

= $95,000

= $95,630

= $95,630

+ $5,000

+ $5,000

+ $5,000

- $630
= $100,000

= $100,000

= $100,630

$4,630

$4,630

$4,659

SOURCE: Office of the State Auditor analysis of Sections 39-22-104(4)(e) and 39-22-304(3)(f),
C.R.S.

As EXHIBIT 1.4 demonstrates, the result of a taxpayer taking the State
Income Tax Refund Deduction is the same as if the overpayment of taxes
had not occurred. If overpayment of state income taxes occurs, the
taxpayer includes the refund amount in their federal gross income, and
the State Income Tax Refund Deduction is not taken, the taxpayer in this
example would incur a $29 (less than 1 percent) higher Colorado tax
liability.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES
OR THROUGH OTHER PROGRAMS?
Of the 39 states (excluding Colorado) and the District of Columbia that
have a broad-based income tax that uses federal taxable income or
adjusted gross income as a starting point for calculating state taxable
income for individuals, estates, and trusts, at least 35 states and the
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Of the 43 states (excluding Colorado) and the District of Columbia that
have a broad-based corporate income tax that uses federal taxable
income as the starting point for calculating state taxable income, at least
26 states and the District of Columbia (61 percent) have a similar
deduction or income exclusion for state income tax refunds included in
federal gross income.
We did not identify any other Colorado tax expenditures, federal tax
provisions, or programs with a similar purpose.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue was not able to provide us with data for the
estates, trusts, and corporations that claimed the State Income Tax Refund
Deductions. Currently, estate and trust taxpayers claim the deduction on
Line 5 (“Other Subtractions”) of the Colorado Fiduciary Income Tax
Return (Form DR 0105), which also includes several other deductions. Ccorporations claim the deduction on Line 13 (“Other Subtractions”) of the
Colorado Corporation Income Tax Return (Form DR 0112), which also
includes several other deductions. In all cases, taxpayers are required to
submit explanations for the deductions taken as other subtractions, but
these explanations are not captured by GenTax.
Due to these limitations, we were unable to determine how many estate,
trust, or corporation taxpayers claimed these deductions. Additionally,
we were unable to provide a revenue impact attributable to the estates,
trusts, and corporations claiming this deduction.
To address these limitations, the Department of Revenue would have to
create new reporting lines on the DR 0105 and DR 0112 and then
capture and house the data collected on those lines in GenTax, which
would require additional resources (see the Tax Expenditures Overview

TAX EXPENDITURES REPORT

District of Columbia (90 percent) have a state income tax refund
deduction or exclusion for individuals, estates, and trusts.
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Section of the Office of the State Auditor’s September 2018 Tax
Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO REVIEW THE STATE INCOME TAX
ADD-BACK PROVISION FOR INDIVIDUALS, ESTATES, AND TRUSTS [SECTION
39-22-104(3)(d), C.R.S.] FOR TAX YEARS 2018 TO 2025 TO ADDRESS
CHANGES TO FEDERAL TAX LAW. Specifically, the 2017 Tax Cuts and Jobs
Act [Pub. L. 115-97] established a $10,000 state and local tax deduction
limit for individuals, estates, and trusts for Tax Years 2018 to 2025. Prior
to Tax Year 2018, there was no limit on the amount of state and local
taxes that could be deducted. Federal law [26 USC 164] allows taxpayers
to deduct state and local real property taxes, personal property taxes, and
income or sales taxes, but does not designate the order in which the
deductions must be taken or require that the full amount of taxes
incurred be deducted. Colorado statute [Section 39-22-104(3)(d), C.R.S.]
requires that only state income taxes taken as a federal deduction be
added back to federal taxable income when calculating Colorado taxable
income, but does not address how taxpayers should apportion the state
and local taxes for the purposes of determining their state tax liability
with the federal $10,000 state and local tax deduction limit in place. If a
Colorado taxpayer itemized deductions and chose to deduct only
property taxes on their federal income tax return and the taxpayer
subsequently receives a state income tax refund, the taxpayer would not
be required to include the state income tax refund in their federal gross
income in the year the refund is received. Consequently, the taxpayer
would not need/qualify for the State Income Tax Refund Deduction.
For federal tax purposes, a taxpayer with high property and state
income taxes may choose to deduct only property taxes if they have
$10,000 or more in property taxes to reach the federal limit. In this
case, the taxpayer would have no state income tax add-back and would

121

EXHIBIT 1.5 illustrates the impact on the Colorado taxable income and tax
liability of a hypothetical individual taxpayer who itemized deductions for
federal tax purposes under three scenarios: (1) prior to the enactment of
the federal $10,000 state and local tax deduction limit, (2) current law
assuming the taxpayer chooses to deduct only local property taxes on their
federal return to reach the $10,000 deduction limit, and (3) current law
assuming the taxpayer chooses to deduct only state income taxes on their
federal return to reach the $10,000 deduction limit.
EXHIBIT 1.5.
INDIVIDUAL TAXPAYER SCENARIOS WITH DIFFERENT STATE
INCOME TAX ADD-BACK PROVISIONS
Taxpayer’s State and Local Real Property Taxes
$12,000
Taxpayer’s State Income Taxes
$25,000
Taxpayer’s Federal Itemized State and Local Tax Deduction1
$10,000
COLORADO TAX CALCULATION
CURRENT LAW
CURRENT LAW
PRIOR TO
ASSUMING TAXPAYER ASSUMING TAXPAYER
$10,000
DEDUCTS ONLY LOCAL DEDUCTS ONLY STATE
DEDUCTION
PROPERTY TAXES ON
INCOME TAXES ON
LIMIT
FEDERAL RETURN
FEDERAL RETURN
Income Before Federal
State and Local Tax
$500,000
$500,000
$500,000
Deductions
Federal State and
-$37,000
-$10,000
-$10,000
Local Tax Deductions
Federal Taxable
$463,000
$490,000
$490,000
Income
State Add-back of
State Income Taxes
+$25,000
+$0
+$10,000
Deducted Federally
Colorado Taxable
$488,000
$490,000
$500,000
Income2
Colorado Tax
Liability (Colorado
$22,594
$22,687
$23,150
Taxable Income x
4.63 percent)
SOURCE: Office of the State Auditor analysis of the state income tax add-back provision in
Section 39-22-104(3)(d), C.R.S.
1
Scenarios exclude other itemized federal deductions in order to isolate the impact of the state
and local tax deduction.
2
For simplification purposes, this example requires no state modifications under Section 39-22104, C.R.S., or Article 22, except the state income tax add-back.
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have a lower state tax liability than, for example, if they chose to deduct
their state income taxes on their federal return.
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As EXHIBIT 1.5 demonstrates, under current law, taxpayers can minimize
their Colorado tax liability by not deducting their state income taxes on
their federal return if they have sufficient local property tax liability to
reach the $10,000 federal limit on the state and local tax deduction.
Therefore, the federal limit creates a relative advantage for taxpayers
with high local property taxes, for example taxpayers who own large or
multiple properties. These taxpayers would also be less likely to qualify
for the State Income Tax Refund Deduction because they would have less
in state income taxes deducted from their federal return that could have
later been subject to a state income tax refund inclusion on their federal
returns. Taxpayers who paid less local property taxes would be at a
relative disadvantage because they would need to deduct more in state
income taxes to reach the $10,000 federal cap and would then be
required to add back more of their federal deduction when calculating
their Colorado taxable income. These taxpayers would be more likely to
qualify for the State Income Tax Deduction because they are more likely
to have deducted state income taxes that were later subject to a state
income tax refund inclusion on their federal return.
Because the federal cap on state and local tax deductions was not in place
when the General Assembly created the State Income Tax Refund
Deduction and the State’s current law regarding what federal deductions
taxpayers must add back to their federal taxable income to calculate their
Colorado taxable income, it may want to consider whether to address
the potential difference in Colorado taxable income based on how
taxpayers choose to deduct state and local taxes when filing their federal
returns. For example, the General Assembly could require that taxpayers
add back some portion of the state income taxes they could have
deducted on their federal return, up to $10,000.
It is important to note that this issue is more likely to impact higherincome taxpayers who itemize their deductions and have more than
$10,000 in state and local tax liabilities. Most individuals in Colorado
would likely not be impacted because they either use the standard
deduction on their federal return or because they have less than $10,000

123

TAX EXPENDITURES REPORT

in state and local taxes to deduct when itemizing their federal deductions.
In addition, under current law, the federal state and local tax deduction
limit may increase taxpayers’ taxable income overall, at both the federal
and state level. Therefore, some taxpayers may be likely to pay more in
taxes under the current law than they would have prior to the federal
deduction limit, regardless of how they choose to structure their state and
local tax deduction.
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SACRAMENTAL WINES
EXCISE TAX EXEMPTION
EVALUATION SUMMARY

SEPTEMBER 2018
2018-TE7

THIS EVALUATION IS INCLUDED IN COMPILATION REPORT SEPTEMBER 2018

YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1933
None
$2,600 (CALENDAR YEAR 2017)
Could not determine
Could not determine
Partially, because it is not applied to all
sales

WHAT DOES THIS TAX
EXPENDITURE DO?
This expenditure excludes sacramental
wines that are used for religious purposes
from the liquor excise tax.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for this tax expenditure. We inferred that
the purpose is to exempt wine used for
religious purposes from liquor excise
taxes to avoid taxing religious
organizations.

WHAT DID THE EVALUATION FIND?
Although
the
Sacramental
Wines
Exemption is meeting its purpose for sales
of sacramental wine from specialized
sacramental wine distributors to religious
organizations, it is likely not being applied
to sales of sacramental wines from liquor
stores. The exemption has a minimal
economic impact.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly could consider
amending the Sacramental Wines
Exemption to accommodate multiple
distribution paths for sacramental wines
and to ensure that all religious groups are
treated equally.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
Following the end of the Prohibition Era (1920–1933), Colorado was
one of many states that legalized the production, sale, and use of liquor.
With the legalization of liquor for consumption in 1933, Colorado
created an excise tax on alcoholic beverages, which included a tax
exemption for medicinal and sacramental liquors. Two years later, in
1935, the General Assembly amended the statute [Section 44-3-106(1),
C.R.S.] to remove medicinal liquors and to limit the exemption to
“sacramental wines sold and used for religious purposes.” Statute has
retained this wording ever since.
Excise taxes are taxes paid when purchases are made of a specific good
and are often included in the price of the product and passed on to
consumers. Liquor excise taxes are paid by distributors, manufacturers,
and wholesalers the first time alcoholic beverages are sold or transferred
within Colorado, which typically occurs when a licensed liquor
distributor sells alcoholic beverages to a retailer or when a Coloradobased manufacturer sells alcoholic beverages to a distributor. The
distributors, manufacturers, and wholesalers are required to report and
remit the liquor excise taxes to the Department of Revenue using Form
DR 0442 on a monthly basis. However, because the Sacramental Wines
Exemption excludes wines used for religious purposes from the liquor
excise tax and all related regulations, distributors and manufacturers
are not required to apply the excise tax to these sales or report them to
the Department of Revenue.
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of this
exemption. We inferred, based on the legislative history and Colorado’s
tax structure, that the intended beneficiaries are religious organizations,
because liquor excise taxes are typically passed on to final consumers in
the form of higher prices. Producers of sacramental wine may also
indirectly benefit if religious organizations decide to purchase greater
quantities or more expensive sacramental wine due to the exemption.
However, because the savings most religious organizations realize from
the exemption are relatively small, it appears unlikely that the
exemption would change their purchasing decisions enough to provide
any significant benefit to producers.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for this exemption. We
inferred, based on the legislative history, Colorado’s tax structure, and
language in the exemption that the purpose is to avoid taxing religious
organizations. Although statute does not limit the exemption to
purchasers who are religious organizations, the excise tax on liquor and
the Sacramental Wines Exemption were created at the end of
Prohibition, during which time religious organizations were the only
entities authorized to purchase sacramental wine under the Volstead
Act, which enforced the 18th Amendment’s prohibitions on liquor.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Sacramental Wines Exemption is meeting its
purpose for most sales of sacramental wine purchased by churches from
religious supply stores, but may not be meeting its purpose for sales
made through liquor stores.

129

PERFORMANCE MEASURE: Does the expenditure effectively exempt all
purchases of wine for religious purposes from liquor excise taxes?
RESULT: In practice, only certain purchases of sacramental wine are
exempt from the liquor excise tax. According to our discussions with
stakeholders, including representatives from religious organizations,
sacramental wine producers, and liquor distributors and stores, this occurs
because of varying practices for purchasing sacramental wines.
Specifically, for Christian churches that use sacramental wine, most
purchase the wine from religious supply stores in Colorado. Most of this
wine comes from two out-of-state sacramental wine producers and based
on discussions with representatives from these producers and the religious
supply stores that sell sacramental wines, neither are paying the excise tax
on sacramental wine sales made in Colorado. Therefore, Christian
churches purchasing wine made by these producers from religious supply
stores are not paying the tax through higher prices. However, there are
many smaller producers of sacramental wines that sell directly to churches,
religious organizations, and suppliers and we lacked sufficient data to
determine the extent to which they also apply the exemption.
In contrast, sacramental wine purchased through liquor stores may
include the excise tax. For example, this may occur with purchases of
kosher wines, which are used for Jewish religious ceremonies.
According to representatives from Jewish religious organizations,
synagogues typically purchase kosher wines from liquor stores because
they are not commonly sold through specialized religious supply stores
similar to those that supply Christian churches. In addition, Jews who
follow a kosher diet purchase kosher wines at liquor stores for home
consumption. We contacted two liquor distributors in the state, who
confirmed that, like all the wine they sell, the excise tax is applied to
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Statute does not provide quantifiable performance measures for this
expenditure. Therefore, we created the following performance measure
based on the purpose we inferred, publicly available information on the
typical practices related to the purchase of sacramental wine, and our
discussions with stakeholders.
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their kosher wines and it would be difficult to apply the exemption
because to do so they would need to determine which purchases would
ultimately be used for religious purposes, as opposed to regular home
consumption. They reported that these wines make up a small
percentage of their overall sales, making the administrative costs of
attempting to apply the exemption greater than the potential benefit.
We could not estimate the percentage of wine that qualifies for the
exemption, but that may nevertheless be taxed, because sales of
sacramental wines are not reported to the Department of Revenue and
we could not identify a reliable source of information to estimate the
amount of wine sold by liquor stores that is used for religious purposes.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
The Sacramental Wines Exemption has very little impact on state
revenue or the State’s economy. Based on the limited data available to
us, which was provided voluntarily by some wine producers, we
estimate that the State lost about $2,600 in liquor excise taxes in 2017
as a result of the Sacramental Wines Exemption. Given the relatively
small economic impact, it is unlikely that taxpayers are making
decisions based on the existence of this expenditure and the economic
costs and benefits are likely minimal.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating this exemption would likely have a small impact on the
current beneficiaries. The excise tax on vinous liquor (i.e., wine) is
about $.07 per liter, plus a $.01 surcharge and an additional excise tax
of between $.01 and $.05 per liter, depending on the volume sold by
the distributor. When all of the excise taxes and surcharges are
combined, on average, a typical 750 milliliter bottle of wine is subject
to about $.085 in excise tax. Therefore, a church that purchases 100
bottles of wine per year would incur additional expenses of about $8.50
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
A tax expenditure for sacramental wine is available in 18 states. However,
not all states provide an exemption from taxation at the initial point of
sale like Colorado. Instead, some states require religious organizations to
seek a refund from the state for taxes paid on sacramental wine.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We identified one other tax expenditure or program in the State with a
similar purpose—the Sales to Charitable and Religious Organizations
Sales Tax Exemption [Section 39-26-718(1)(a), C.R.S.], which exempts
most religious organizations from paying sales taxes on all types of
products normally subject to sales tax, including wine used for religious
purposes. While the Sales to Charitable Organizations Exemption is
broader than the Sacramental Wines Exemption and applies to a
different type of tax, they both limit the tax burden on religious
organizations for purchases of wine used for religious purposes.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue does not collect any data and there is no
other central source of data related to this exemption. Although the
Department collects monthly reports from licensed liquor distributors
on excise taxes through Form DR 0442, this form does not collect any
information related to the Sacramental Wines Exemption and
manufacturers and distributors of sacramental wine that do not sell
other alcoholic beverages are not currently required to file excise tax
reports with the Department of Revenue. The General Assembly could
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if the full cost of the excise tax were transferred to the church through
increased prices. In addition, distributors and manufacturers of
sacramental wines would have to accommodate additional reporting
and collection requirements required by the Department of Revenue.
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amend statute to change the excise tax reporting requirements and
direct the Department of Revenue to modify the form, and make
changes in GenTax to collect data on the exemption, which would allow
us to create a more accurate revenue impact estimate for the exemption
and better identify the beneficiaries. However, this type of reporting
may not be cost effective because it would impose an additional burden
on distributors and manufacturers and would require additional
resources at the Department of Revenue to cover programming costs
and staff time, which would likely be larger than the exemption’s
revenue impact to the State (see the Tax Expenditures Overview section
of this Compilation Report for details on the limitations of Department
of Revenue data and the potential costs of addressing these limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
As currently applied, the Sacramental Wines Exemption may provide a
small benefit to some religious organizations while excluding others
based on how the wine is purchased. In addition, because the current
exemption only applies to wine, it may treat religious organizations that
use non-vinous sacramental liquors for ceremonies differently than those
that use wine. Further, although the purpose of the exemption was likely
to avoid taxing religious organizations, the statutory language does not
limit the exemption to only sacramental wine purchased by religious
organizations, and individuals who purchase wine for religious purposes,
such as ceremonies conducted at home, may also pay the excise tax as
part of the purchase price. Although we did not conduct a full legal
analysis, this difference in treatment could be problematic under the U.S.
and Colorado Constitutions, both of which prohibit the State from
enacting laws that give preference to one religious denomination over
another, and some U.S. Supreme Court rulings, which under some
circumstances, have found that governments should not favor a religious
purpose over a secular purpose. On the other hand, it is unclear whether
taxpayers who do not benefit from the exemption are experiencing a
sufficient burden (i.e., the additional cost of paying the excise tax) to
result in a violation of the U.S. or Colorado Constitutions.
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To address these issues, the General Assembly could consider amending
the Sacramental Wines Exemption to accommodate the different
distribution paths sacramental wines take to get to religious
organizations and individuals who conduct religious ceremonies using
wine. For example, one option could be to allow for rebates of liquor
excise taxes paid on sales of sacramental wine made by liquor stores, as
is done in several other states. However, because of the small benefit this
would provide to consumers (about $.085 per bottle of wine), there may
be few potential beneficiaries who would take advantage of a rebate and
the cost of administering the rebate program would likely exceed the
benefit. In addition, though the use of non-vinous liquors for religious
purposes is uncommon, the General Assembly could also consider
expanding the exemption to cover the sacramental use of all alcoholic
beverages. Alternatively, the General Assembly could ensure equal
treatment of all religious groups by eliminating the exemption altogether.
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?
WHAT DOES THIS TAX
EXPENDITURE DO?
The Excise Tax Exemption for Alcoholic
Beverages Originating Outside the U.S.
(Foreign Alcohol Exemption) exempts
individuals from paying excise tax on up to
1 gallon (or 4 liters) of alcoholic beverages in
their possession when they arrive in Colorado
airports on flights originating outside the
United States.

1969
None
Could not determine
Could not determine
Could not determine
Yes
WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state the
purpose of this exemption. We inferred
that its purpose is to simplify taxpayer
compliance
and
decrease
state
administrative and enforcement costs
associated with collecting the excise tax.

WHAT DID THE EVALUATION FIND? WHAT POLICY CONSIDERATIONS
We determined that the expenditure is meeting DID THE EVALUATION IDENTIFY?
its purpose because it is likely being used.
The General Assembly may want to
consider modifying this exemption to align
it with Department of Revenue practice,
which is to allow the exemption for up to
1 gallon (4 liters) of alcoholic beverages
brought into the state, regardless of where
they were obtained or how they were
brought into Colorado.
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EXCISE TAX EXEMPTION
FOR ALCOHOLIC
BEVERAGES
ORIGINATING OUTSIDE
THE U.S.
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
According to statute [Section 44-3-503(1), C.R.S.], alcoholic beverages
sold, offered for sale, or used in the state are subject to an excise tax as
provided in EXHIBIT 1.1.
EXHIBIT 1.1.
EXCISE TAX RATES BY ALCOHOLIC BEVERAGE TYPE
CALENDAR YEAR 2019
BEVERAGE TYPE

Beer, malt liquors, fermented malt
beverages, and hard cider
Wine
Spirits

TAX RATE

$0.08 per gallon
$0.0733 per liter
$0.6026 per liter

SOURCE: Section 44-3-503(1), C.R.S.

The Excise Tax Exemption for Alcoholic Beverages Originating Outside
of the U.S. (Foreign Alcohol Exemption) [Section 44-3-106(4), C.R.S.]
exempts individuals from paying Colorado excise tax on up to 1 gallon
(or 4 liters) of alcoholic beverages in their possession when they arrive
at any Colorado airport on a flight originating outside the United States.
This expenditure has remained functionally unchanged since it was
enacted in 1969 by House Bill 69-1081, with the exception of House
Bill 77-1176, which raised the volume limit from the original 1 quart to
the current 1 gallon (or 4 liters) in 1977.
The Department of Revenue does not require individuals to take any
administrative steps to claim this tax expenditure, as long as they do
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of this tax
expenditure. Based on statutory language, we inferred that the intended
beneficiaries are adults arriving at any airport in Colorado on a flight
originating in a foreign country who possess small quantities of
alcoholic beverages. In addition, the State appears to benefit from this
exemption, since the amount of excise tax that would otherwise be
collected, a maximum of $2.41 per person, may not be sufficient to
cover the administrative and enforcement costs associated with
collecting the tax.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for this tax expenditure.
Therefore, based on its operation, we inferred that the purpose of the
Foreign Alcohol Exemption is to simplify taxpayer compliance and
decrease state administrative costs. According to the Tax Policy
Handbook for State Legislators, 3rd Edition, published by the National
Conference of State Legislatures, “A quality tax system facilitates
taxpayer compliance by minimizing the time and effort necessary to
comply with the law. It also minimizes the cost of the state
administrative apparatus necessary to collect revenue, enforce the law,
and audit to ensure compliance with the law.” Imposing an excise tax
on small quantities of alcohol, which are intended for personal use,
would likely be difficult to enforce and could increase the State’s
administrative costs without a significant enough corresponding
increase in tax revenue. Thus, we inferred that the exemption is a
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not possess more than 1 gallon (or 4 liters) of alcoholic beverages when
they arrive in the state. Any individual who brings more than this
amount must report and pay excise tax on the volume in excess of the
exempt amount using the Department of Revenue’s Personal Excise Tax
Return for Alcoholic Beverages (Form DR 0449), which is also used to
report beverages shipped into Colorado via mail and beverages brought
into Colorado from other states.
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structural provision intended to increase the efficiency of the State’s tax
system.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Foreign Alcohol Exemption is likely meeting its
purpose, but it is unclear to what extent it is used because we were
unable to determine the number of taxpayers claiming the exemption
or the quantity of alcohol that was exempt.
Statute does not provide quantifiable performance measures for this tax
expenditure. Therefore, we created and applied the following
performance measure to determine if the expenditure is meeting its
inferred purpose:
PERFORMANCE MEASURE: To what extent are eligible individuals
utilizing the Foreign Alcohol Exemption?
RESULT: Individuals who bring in less than 1 gallon (4 liters) of
alcoholic beverages are not required to take any action to receive the
exemption, so it is likely that nearly all eligible individuals are able to
avoid paying excise taxes, as intended. However, because these
individuals are not required to report to the Department of Revenue
regarding the alcoholic beverages they bring into the state under the
exemption, we were unable to determine how many used the exemption
or the volume of alcohol they brought into the state.
Additionally, taxpayers who bring in more than 1 gallon (or 4 liters) of
alcoholic beverages and file the Personal Excise Tax Return for
Alcoholic Beverages (Form DR 0449), as required, are likely to benefit
from the exemption because the form instructs them to only report and
pay excise tax on the amount in excess of 1 gallon (or 4 liters). However,
as shown in EXHIBIT 1.2, it appears that a relatively small number of
taxpayers filed this form during Calendar Years 2015 through 2019.
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5

YEAR

FORMS FILED

2015
2016
2017
2018
2019
Average (2015-2019)

126
117
125
144
111
125

SOURCE: Department of Revenue.

WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We lacked information necessary to estimate the Foreign Alcohol
Exemption’s revenue impact to the State. However, because the State’s
excise tax rates are relatively low, the exemption likely reduces state
revenue by only a small amount (and saves taxpayers a corresponding
amount). For example, although we did not have data on the percentage
of international travelers who have brought alcohol into the state, if
5 percent of the 1.1 million inbound international passengers who
travelled through Denver International Airport during Calendar Year
2019 possessed the maximum amount of alcohol allowed under the
exemption, the exemption would have reduced state revenue by a
maximum of $133,000. This hypothetical is based on 55,000
passengers (5 percent of the 1.1 million inbound international travelers
above) each receiving the maximum potential value of the exemption,
$2.41. However, because it would be difficult for the State to enforce
the excise tax for alcohol brought into the state for personal use and
many passengers likely bring in less than the maximum amount, the
amount of tax that the State would have actually collected under this
scenario would likely be substantially less than this amount. Further,
the exemption’s revenue impact to the State is likely offset by a
reduction in administrative and enforcement costs that would otherwise
be necessary to collect the tax.
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EXHIBIT 1.2.
NUMBER OF PERSONAL EXCISE TAX RETURN FOR
ALCOHOLIC BEVERAGES FORMS FILED
CALENDAR YEARS 2015 THROUGH 2019
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If this expenditure were eliminated and the excise tax was enforced on
small quantities of alcohol brought into the state, the State would see
increased administrative and enforcement costs. In addition, every
person bringing alcoholic beverages into Colorado by air from a foreign
country would be required to file the Personal Excise Tax Return for
Alcoholic Beverages (Form DR 0449) and pay the applicable excise tax.
These taxpayers, however, would only incur a small excise tax liability.
For example, a taxpayer bringing 1 liter of wine into Colorado from a
foreign country would be required to pay $0.07. As discussed, the
highest tax rate on alcoholic beverages is on spirits, at $0.6026 per liter,
which equates to a tax of $2.41 per person for the maximum amount
that qualifies for the exemption.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Every state in the U.S. and the District of Columbia levies a tax on
alcoholic beverages. We identified 10 states with tax expenditures
similar to Colorado’s Foreign Alcohol Exemption, as shown in EXHIBIT
1.3. In addition, it is possible that other states that lack an explicit
exemption, also provide a similar exemption in practice, because of the
difficulty in enforcing an excise tax for small amounts of alcohol for
personal use and because some states only apply their excise tax to sales
of alcohol that occur in the state.
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STATE

Alaska
Colorado
Hawaii
Kansas
Maryland
Minnesota
New York
Oklahoma
South Carolina
Washington
Wyoming

VOLUME OF FOREIGN-ORIGINATING ALCOHOL EXEMPT
FROM STATE TAX

Any volume (no tax on personal alcohol
importation)
1 gallon (beer) or 4 liters (wine/spirits)
6 gallons (beer) and 1 gallon (wine/spirits)
1 gallon
1 quart
2.5 gallons (beer) or 4 liters (wine/spirits)
1 quart
1 liter
$20 value
Amount equal to that prescribed to be duty free
by federal law: currently 1 liter
5 gallons (beer) or 9 liters (wine) or 3 liters (spirits)

SOURCE: Office of the State Auditor analysis of other states’ tax codes and regulations.

ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
The federal government levies an excise tax on all alcoholic beverages
produced, imported, or sold in the United States [26 USC 5001, 5041,
and 5051]. According to the Code of Federal Regulations [Title 19,
Section 148.33(d)(3)], up to 1 liter of alcoholic beverages may be
brought back to the U.S. from a foreign country by a U.S. resident
without paying the federal excise tax.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue does not collect data on this expenditure,
and we were unable to locate data sufficient to estimate its state revenue
impact or the number of individuals who claim it. Individuals who bring
in 1 gallon (4 liters) or less of alcoholic beverages are not required to
report their use of the exemption. In addition, the Department of
Revenue does not require individuals who bring in more than the
exempt amount and file the Personal Excise Tax Return for Alcoholic
Beverages (Form DR 0449) to indicate the volume or type of alcohol
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EXHIBIT 1.3.
STATES WITH FOREIGN ALCOHOL EXCISE TAX
EXEMPTIONS
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that was exempt. Because the excise tax varies based on the type of
alcoholic beverage brought in, without this information we were not
able to calculate the revenue impact of the exemption for individuals
who submitted Form DR 0449.
In order to collect this information, the Department of Revenue would
have to require taxpayers to report the amount and type of alcohol that
qualified for the Foreign Alcohol Exemption, and would likely have to
modify the Personal Excise Tax Return for Alcoholic Beverages (Form
DR 0449) by adding a line on which taxpayers could report this
information. The Department of Revenue would also have to capture
and house the additional data collected in GenTax, the Department of
Revenue’s tax processing system, which would require additional
resources and may not be practical given the small size of the exemption
for each taxpayer (see the Tax Expenditures Overview Section of the
Office of the State Auditor’s Tax Expenditures Compilation Report for
additional details of Department of Revenue data and the potential
costs of addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER CLARIFYING STATUTE
TO SPECIFY WHETHER THE FOREIGN ALCOHOL EXEMPTION SHOULD
APPLY TO ALCOHOLIC BEVERAGES THAT ENTER COLORADO THROUGH
MEANS OTHER THAN AIR TRAVEL FROM A FOREIGN COUNTRY. Although
statute [Section 44-3-106(4), C.R.S.] limits the exemption to alcoholic
beverages that individuals bring into the state by passenger flights
originating in another country, Department of Revenue taxpayer
guidance indicates that it currently allows an exemption for up to 1
gallon (4 liters) of alcoholic beverages regardless of where the alcoholic
beverages were obtained or how individuals brought them into
Colorado (e.g., driven in, brought in on domestic flights, mailed). This
practice likely aligns with our inferred purpose of the Foreign Alcohol
Exemption since it would also be difficult to enforce the state excise tax
on small amounts of alcoholic beverages brought in for personal use
through other means of transport. However, clarifying statute to
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indicate the General Assembly’s intent would assist taxpayers in
determining when they are required to pay the excise tax. If the General
Assembly expanded the Foreign Alcohol Exemption to include alcohol
brought into the state through all forms of travel, it would likely have
little additional revenue impact to the State since this is already the
Department of Revenue’s practice. If the General Assembly instead
directed the Department of Revenue to enforce the excise tax on
instances that fall outside of current statute, it could increase state
revenue; however, we lacked data to quantify this impact and the
increased revenue would likely be offset by increased administrative and
enforcement costs incurred by the Department of Revenue to enforce
the excise tax.
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YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1953
None
$153,000 CALENDAR YEAR 2017
98
$1,561
Yes, but it appears to be underutilized

WHAT DOES THIS TAX
EXPENDITURE DO?

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?

The Excise Tax Credit for Unsalable
Alcoholic Beverages [Section 44-3-503(9),
C.R.S.] (Unsalable Alcoholic Beverages
Credit)
allows
manufacturers
and
distributors of alcohol that have already
paid state excise taxes on alcoholic
beverages to receive a credit for the amount
of the tax paid attributable to the alcoholic
beverages that later become unfit for sale
due to damage or destruction.

Statute does not explicitly state a
purpose for this tax expenditure. We
inferred that the purpose is to avoid
taxing
alcoholic
beverage
manufacturers and distributors for
products that cannot be sold.

WHAT DID THE EVALUATION FIND?

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?

We determined that the Unsalable
Alcoholic Beverages Credit is likely meeting The General Assembly may want to
its purpose, but may be underutilized by the consider amending statute to clarify
taxpayers eligible to claim it.
whether it intended to allow taxpayers
to take the credit for alcoholic beverages
rendered unsalable due to spoilage.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EXCISE TAX CREDIT FOR
UNSALABLE ALCOHOLIC
BEVERAGES
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Excise Tax Credit for Unsalable Alcoholic Beverages [Section 443-503(9), C.R.S.] (Unsalable Alcoholic Beverages Credit) allows
manufacturers and distributors of alcoholic beverages to receive a credit
or refund for the amount of excise taxes previously paid for alcoholic
beverages that later become unfit for sale due to damage or destruction.
This credit was enacted in 1953 and it has operated similarly since that
time.
Colorado levies an excise tax on alcoholic beverages, which is calculated
based on the volume of the beverages and the following tax rates, which
vary based on the type of beverage:
 $0.08 per gallon for malt liquor, beer, and hard cider
 $0.0833 per liter for wine
 $0.6026 per liter of spirituous liquor
Alcohol excise taxes are due from the seller the first time alcoholic
beverages are sold, transferred, or otherwise disposed of within
Colorado, which typically occurs when a manufacturer sells Coloradomade alcoholic beverages to a distributor or when a distributor sells
alcoholic beverages shipped from outside the state to a Colorado
wholesaler or retailer. However, for administrative convenience, some
manufacturers and distributors pay the excise tax prior to the sale of
the alcoholic beverages. Taxpayers are required to report and remit the
alcohol excise taxes to the Department of Revenue on a monthly basis
using the Department of Revenue’s Monthly Report of Excise Tax for
Alcohol Beverages (Form DR 0442).
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly identify the intended beneficiaries of this tax
expenditure. Based on the statutory language, we inferred that the
intended beneficiaries are alcoholic beverage manufacturers and
distributors because the Unsalable Alcoholic Beverages Credit lowers
their overall tax liability when products are no longer salable due to
destruction or damage. According to stakeholders, it is common for
small amounts of alcoholic beverage products to become destroyed or
damaged in the course of normal production, transportation, and
storage. For example, bottles may be dropped and broken, underfilled,
or mislabeled. Although less common, major accidents and natural
disasters such as fires, flooding, and storms can also cause larger scale
damage to alcoholic beverages.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state the purpose for this tax expenditure.
We inferred that the purpose is to avoid taxing alcoholic beverage
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To claim the credit, taxpayers record the amount of alcohol destroyed
or damaged and the associated tax on Form DR 0442, effectively
offsetting their current tax liability by the amount of excise tax they
previously paid on the alcoholic beverages that were destroyed.
Alternatively, taxpayers may also claim the credit as a refund using the
Department of Revenue’s Claim for Refund Form (Form DR 0137.) To
qualify for the credit or refund, taxpayers must also submit evidence to
the Department of Revenue showing that the tax was paid and provide
an affidavit itemizing the products destroyed along with the date of
destruction and an authorized signature. In cases where taxpayers plan
the destruction in advance, Department of Revenue guidance directs
taxpayers to notify the Department of Revenue of their intention to
destroy the unsalable beverages at least 4 weeks in advance and a
department representative may attend to witness the destruction.
However, according to Department of Revenue staff, this does not
typically occur in practice.
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manufacturers and distributors for products that cannot be sold.
Although manufacturers and distributors are typically required to pay
the excise tax, alcoholic beverage excise taxes are generally intended to
be passed through to consumers in the form of higher prices. Since
damaged products are unsalable, the taxes already paid on such
products cannot be passed through to consumers.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Unsalable Alcoholic Beverages Credit is likely
meeting its purpose, but may be underutilized by the taxpayers eligible
to claim it. Statute does not provide quantifiable performance measures
for this expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the credit is
meeting its inferred purpose:
PERFORMANCE MEASURE: To what extent do eligible taxpayers claim
the Unsalable Alcoholic Beverages Credit to avoid paying excise taxes
on destroyed or damaged products?
RESULT: Although the credit is regularly claimed by some taxpayers,
especially larger manufacturers, we found that it is likely that many
eligible taxpayers do not claim it. According to Department of Revenue
data, 98 taxpayers took the credit during Calendar Year 2017. These 98
taxpayers represent 19 percent of the 525 alcoholic beverage
manufacturers (402) and distributors (123) operating in the state.
Although we did not have data showing how many manufacturers and
distributors were eligible for the credit (i.e., they paid excise taxes on
alcohol that was later unsalable), it is unlikely that only 19 percent of
manufacturers and distributors would have had an eligible loss.
This low utilization rate may be due to the relatively small benefit the
credit provides. Specifically, some stakeholders reported that the
administrative cost of filing for the credit often exceeds its value. For
example, the excise tax on beer is $0.08 per gallon, so an accident
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The low utilization rate may also be due to the credit having some
overlap with the commercial property insurance maintained by
businesses, which typically covers most loss of product at retail value.
Since the retail price of the products generally passes the excise tax on
to consumers, in some cases, an insurance claim might already cover the
value of the excise taxes paid, making a refund from the state
redundant. However, businesses typically only make insurance claims
in cases of major disaster, so the credit would likely not overlap for the
smaller incidents that stakeholders reported were most common.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
According to the Department of Revenue’s 2018 Tax Profile and
Expenditure Report, the Unsalable Alcoholic Beverages Credit reduced
state revenue by $153,000 in Calendar Year 2017. This figure was
based on taxpayers who filed the Monthly Report of Excise Tax for
Alcohol Beverages (Form DR 0442) to claim the credit. According to
Department of Revenue data, of the 98 businesses that claimed the
expenditure, 10 accounted for 95 percent of the total revenue impact.
However, because the Department of Revenue’s estimate does not
include the amount that taxpayers claimed for a refund using Form DR
0137, the revenue impact it reported may understate the total impact.
Additionally, the revenue impact of this tax expenditure is subject to
fluctuation over time. For example, the Department of Revenue reports
that this expenditure reduced state revenue by $708,000 in Calendar
Year 2015. Major accidents and disasters, such as destructive weather
events or fires that result in significant loss of product, are unpredictable
and will vary from year-to-year.

TAX EXPENDITURES REPORT

resulting in the loss of a single keg (about 15.5 gallons of beer) would
only entitle the business to a refund of $1.24. The loss of an entire pallet
of 16 kegs would only result in a refund of $19.84. Since filing for the
expenditure requires tracking of losses and the completion of additional
paperwork, some businesses may decide not to file for it and instead
simply absorb the loss or only use it when large losses occur.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the credit would likely have a small impact on most of the
current beneficiaries. Specifically, the Department of Revenue reported
that net collections under the alcoholic beverages excise tax totaled $47
million in Fiscal Year 2018. In comparison, based on Department of
Revenue Data, $154,000 in additional excise taxes would have been
owed in Fiscal Year 2018 if the credit was not available, which would
represent less than a 1 percent increase in the total excise taxes owed on
alcoholic beverages. Furthermore, a majority of the taxpayers who
claimed the credit in Calendar Year 2017 received less than $100 in
credits, although several larger producers claimed over $10,000. In our
discussions with stakeholders, some reported that although the credit
contributes to a favorable business climate for the industry, it is less
significant due to Colorado’s relatively low excise taxes.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
A tax expenditure for unsalable alcoholic beverages is available in 20 states
(excluding Colorado) and the District of Columbia. While all of these tax
expenditures allow taxpayers a tax credit for alcoholic beverages that are
rendered unsalable due to damage, they differ in their treatment of other
reasons for product loss. For example, 16 other states and the District of
Columbia allow a similar credit for alcoholic beverages that cannot be sold
due to spoilage. In addition, three other states and the District of Columbia
offer a similar tax expenditure for products that have been lost due to theft.
Finally, two states, Michigan and North Carolina, restrict the tax
expenditure to apply only to major disasters that result in losses over a
minimum threshold (e.g., over $250).
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
There is a federal tax expenditure [26 USC 5064] that broadly exempts
alcoholic beverages lost due to damage or destruction from federal
alcohol excise taxes. However, the federal tax expenditure is restricted
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was unable to provide data from its Claim
for Refund Form (Form DR 0137), which some taxpayers may use to
apply for refunds based on the credit instead of including it on their
monthly excise tax form (Form DR 0442). DR 0137 combines refund
requests related to many different tax provisions, and cannot be
disaggregated for the purposes of determining the amount of the
Unsalable Alcoholic Beverages Credit claimed as a refund. To collect
this additional information, the Department of Revenue would need to
add a reporting line specifically for the credit on the DR 0137, although
this would require additional resources (see the Tax Expenditures
Overview Section of the Office of the State Auditor’s September 2018
Tax Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO CLARIFY WHETHER IT INTENDED TO ALLOW TAXPAYERS TO TAKE THE
CREDIT FOR ALCOHOLIC BEVERAGES RENDERED UNSALABLE DUE TO
SPOILAGE. According

to statute [Section 44-3-503(9), C.R.S.], the credit
applies to alcoholic beverages “rendered unsalable by reason of
destruction or damage.” However, the terms “destruction” and
“damage” are not further defined. Therefore, it is unclear whether the
General Assembly intended to include spoiled alcoholic beverages
within the meaning of these terms. The Department of Revenue has
interpreted statute to disallow taxpayers from claiming the credit for
beverages that cannot be sold due to spoilage and has issued clear
guidance to taxpayers indicating that they should not claim the credit
under these circumstances. However, an industry stakeholder reported
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to losses where the excise tax paid totals $250 or more, except when
the President has declared a major disaster area.
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that some taxpayers may not make a distinction between different types
of losses when claiming the credit and may include losses due to spoilage
in the amount they claim. As discussed, 16 of the 20 states (excluding
Colorado) and District of Columbia with a similar tax expenditure,
include losses for spoilage as eligible for the credit.
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YEAR ENACTED

1935

REPEAL/EXPIRATION DATE

None

REVENUE IMPACT

None

NUMBER OF TAXPAYERS

None

AVERAGE TAXPAYER BENEFIT

None

IS IT MEETING ITS PURPOSE?

No

WHAT DOES THIS TAX
EXPENDITURE DO?
This tax expenditure establishes an excise
tax exemption for liquor, including beer,
wine and spirits, sold through a public
auction that came into the seller’s
possession under one of the following
circumstances: (1) the seller possesses the
liquor and the owner has failed to claim the
liquor or furnish instructions for its
disposition, (2) the seller obtains the liquor
as part of the foreclosure of a lien, (3) the
liquor has been salvaged or damaged in
transit, or (4) the seller operates a
charitable organization and receives the
liquor as a donation. Typically, excise tax
is paid by the entity with a Colorado liquor
license at the time of first transfer within

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a
purpose for this tax expenditure. We
infer that the purpose is to simplify
taxpayer compliance and decrease state
administrative costs.
WHAT DID THE EVALUATION
FIND?
Our evaluation found that the tax
expenditure is likely not being used.
WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly could consider
repealing this exemption.

the state and this exemption relieves the
seller from the requirement to be licensed
and to pay the excise tax
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The excise tax exemption for Occasional Sales of Liquor by Public
Auction [Section 44-3-106(3)(a), C.R.S.] applies to auctions for the
disposal of liquor, including beer, wine and spirits, that lawfully came
into the possession of the seller under the following circumstances:
 Failure of the owner to claim the liquor or furnish instructions for
disposition of it (e.g., if a deceased person did not include
instructions in their will for who will inherit their wine collection).
 Foreclosure of lawful lien (e.g., if liquor is used as collateral on a
loan, and the loan is not repaid).
 Salvage of the liquor or shipments damaged in transit (e.g., if the
liquor’s packaging is damaged so it is no longer saleable through
retail but still has value).
 Lawful donation of liquor to a charity.
The Occasional Sales of Liquor by Public Auction Exemption was
enacted in 1935 and it has remained largely unchanged since then, with
the exception of expanding it in 1994 to include lawful donation of
liquor to a charity. The seller is not required to pay excise taxes and is
not subject to liquor licensing requirements for transactions covered by
the exemption and likewise does not need to comply with the reporting
requirements for licensed liquor distributors or retailers. However,
statute [Section 44-3-106(3)(b), C.R.S.] requires that the “state
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licensing authority” (i.e., the Division of Enforcement, within the
Department of Revenue) “shall be presented records of all transactions”
subject to the Occasional Sales of Liquor by Public Auction Exemption,
though the process for such reporting is not defined by statute or the
Department of Revenue. In addition, because the exemption applies to
the excise tax but not to State sales tax, sellers and auctioneers who
regularly conduct retail sales, and who are required to file sales tax
returns, must report the value of the Occasional Sales of Liquor by
Public Auction Exemption on Retail Sales Tax Return (Form DR 0100).
Sellers whose only retail sales are occasional sales of liquor by public
auction, may not be required to obtain a sales tax license [Section 3926-103(6) C.R.S.] or file a Retail Sales Tax Return if their total sales do
not exceed $1,000 annually [Section 39-26-103(9)(d), C.R.S.] but they
must file an annual report of casual sales with their income tax return.
It is important to note that the Occasional Sales of Liquor by Public
Auction Exemption is distinct from other provisions related to the
auction of liquor. Specifically, public auctions related to tax compliance
(e.g., when a business fails to pay its state or local taxes and its property
is sold at auction) are covered under Section 39-21-114, C.R.S., and the
exemption does not apply.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of this
exemption. We inferred that the intended beneficiaries are entities or
individuals that come into possession of liquor under the specific
circumstances identified in the exemption and the public who would
purchase liquor through a public auction.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for this tax expenditure.
Based on our review of tax policy best practices, we inferred that the
purpose is to simplify taxpayer compliance and decrease state
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Occasional Sales of Liquor by Public Auction
Exemption is not meeting its purpose because we were unable to find
evidence that public auctions of liquor covered by the exemption are
occurring.
Statute does not provide a quantifiable performance measure for this
exemption. Therefore, we evaluated the Occasional Sales of Liquor by
Public Auction Exemption using the following performance measure
that we inferred based on general principles of an efficient tax system.
PERFORMANCE MEASURE: Are taxpayers using this exemption to ease
their administrative burden and avoid the excise tax on liquor?
RESULT: It appears that taxpayers are not using this tax exemption.
Because these sales are exempt from excise tax and liquor licensing
requirements, there is not currently a Department of Revenue form to
capture the amount of foregone excise tax. The sales tax from these sales
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administrative costs. According to the Tax Policy Handbook for State
Legislators, 3rd Edition, published by the National Conference of State
Legislatures, “A quality tax system facilitates taxpayer compliance by
minimizing the time and effort necessary to comply with the law. It also
minimizes the cost of the state administrative apparatus necessary to
collect revenue, enforce the law, and audit to ensure compliance with
the law.” At the time it was created, the Occasional Sales of Liquor by
Public Auction Exemption applied to limited sales by people or entities
that did not typically sell liquor. Imposing an excise tax on these types
of sales may have increased the State’s administrative costs without a
large increase in tax revenue. Thus, we inferred that this exemption was
intended to increase the efficiency and effectiveness of the State’s tax
system by easing the compliance burden for taxpayers and decreasing
administrative costs for the State.
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may be captured on the Retail Sales Tax Return form (DR 0100) but the
sales tax form does not include a separate line for liquor sold at public
auction and some sellers may not be required to file a sales tax return,
and although there is a Retail Sales Tax Return for Occasional Sales (DR
100A) the data from this form is not captured by GenTax, we were not
able to determine if any taxpayers have claimed this exemption.
Therefore, we interviewed Department staff from the Division of Liquor
Enforcement, which oversees the sale of liquor in Colorado, and the
Division of Taxation, which oversees the State’s sales tax system, and
learned that the Department has no historic or current record of the
exemption being applied to a sale. We also conducted some independent
internet research, but were not able to identify any public auctions
involving liquor that have occurred where this exemption would apply.
Based on this information, it appears that sales that would qualify for the
exemption are likely not occurring, or are rare.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We did not identify any economic costs or benefits to the exemption
since it is likely not being used.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If the exemption was eliminated, there would be little, or no, impact on
the beneficiaries.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES
OR THROUGH OTHER PROGRAMS?
We were unable to identify any similar expenditures that apply only to
sales of liquor in other states. Ohio, however, has an exemption for
occasional sales conducted by an auctioneer.
In addition, we did not identify any similar tax expenditures or
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue does not have a form or other standard
mechanism to allow for taxpayers to report the Occasional Sales of
Liquor by Public Auction Exemption. Although statute requires
taxpayers to report “records of all transactions” to which they applied
the exemption, it does not specifically require the Department to create
a reporting process. If the Department of Revenue created a reporting
mechanism, such as a form, to facilitate the required reporting of sales
subject to the exemption, some taxpayers may be more likely to report
them if any are occurring, which would allow us to more reliably
evaluate how frequently they occur, if at all. However, this may not be
a cost-effective use of state resources since the Department of Revenue
does not know of any sales that qualify for this exemption and creating
a form would require additional staff time and resources (see the Tax
Expenditures Overview section of this Compilation Report for details
on the limitations of the Department of Revenue data and the potential
costs of addressing these limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
The General Assembly could consider repealing this exemption since it
does not appear that taxpayers are using it. However, if applicable sales
occur in the future, the exemption may ease the administrative burden
on buyers and sellers as intended.
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programs in the state involving public auctions of liquor. Senate Bill 18067, which went into effect on March 1, 2018, authorized the private
auction sale of liquor by charities for fundraising purposes. However,
the auctions authorized by the bill are different from those covered by
the Occasional Sales of Liquor by Public Auction Exemption because
they are private, as opposed to public. Additionally, Senate Bill 18-067
does not contain an excise tax exemption, though occasional sales by
charities are exempt from sales tax by Section 39-26-718(1)(b), C.R.S.
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EVALUATION SUMMARY
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THIS EVALUATION IS INCLUDED IN COMPILATION REPORT SEPTEMBER 2018

YEAR ENACTED

1961

REPEAL/EXPIRATION DATE

None

REVENUE IMPACT

None

NUMBER OF TAXPAYERS

None

AVERAGE TAXPAYER BENEFIT

None

IS IT MEETING ITS PURPOSE?

No, because it is not being used

WHAT DOES THIS TAX
EXPENDITURE DO?
Insurance companies selling policies in
Colorado must pay a premium tax on the
amount they collect for insuring in-state
property or risks, including crops. Under
the Crop Hail Insurance Premium Tax
Exemption (Crop Hail Exemption), a
portion of the premiums received on crop
hail insurance sold by small-scale, memberowned insurers known as “mutual
protective associations” is exempt from the
premium tax.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a
purpose for this exemption. Based on
statutory language, we inferred that its
purpose is to improve the ability of
farmers to obtain insurance on damage
to their crops from hailstorms through
mutual protective associations, which
would be able to lower farmers’
insurance premiums due to the tax
savings.

WHAT DID THE EVALUATION FIND?
The exemption is not meeting its purpose
since no companies are currently eligible to
claim it.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly may wish to
consider either repealing the exemption,
since it is not currently being used, or
expanding the eligibility requirements
for the exemption to increase the
companies that may be eligible for it.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
In 1883, Colorado began levying a tax on insurance companies’ in-state
premium revenue, which is the revenue they collect from customers for
writing insurance policies covering property or risks in the state. In 1961,
Colorado created the Crop Hail Insurance Premium Tax Exemption
(Crop Hail Exemption), which exempts certain insurers from paying the
premium tax on a portion of the premiums they collect. Specifically,
according to Section 10-3-209(1)(d), C.R.S., to be eligible to claim the
exemption, an insurer must meet each of the following conditions:
A Be a “mutual protective association,” which is a small-scale mutual
insurance company owned entirely by its policyholders and
authorized to sell them insurance policies covering in-state property
or damages [Section 10-12-101(1), C.R.S.].
B Sell only crop hail insurance and not offer any other type of
insurance to policyholders.
C Operate on an “advance premium basis,” meaning that once the
insurer sets the premium amount it cannot change during the policy
period regardless of actual losses that may occur.
In addition, the exemption only applies to the “portion of the premium
designated to the loss fund.” The loss fund is the amount insurers must
set aside in a given period in order to cover any payments on claims
[Sections 10-12-101(3) and (4), C.R.S.]. Premiums collected and used
to pay other expenses of the insurer, such as overhead and salaries,
would therefore not be eligible for the exemption.
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify intended beneficiaries for this
exemption. Based on the language in statute and reports prepared by
Legislative Council staff at the time the exemption was passed, the
beneficiaries were intended to be eligible mutual protective associations
and their policyholders, who were farmers in the state that would
benefit from crop hail insurance.
According to the National Association of Mutual Insurance Companies,
the number of mutual protective associations, which are more
commonly known as “farm mutuals,” peaked in 1925 at nearly 2,000
nationwide. As in much of the insurance industry, the following decades
saw a large degree of consolidation among mutual insurers, leading to
the creation of large companies which offer numerous different
insurance products, including crop hail insurance.
In Colorado, crop hail insurance is often important to farmers because a
hailstorm can be disastrous for a farmer’s crops and Eastern Colorado lies
within a region with frequent hail, known as “Hail Alley” (see EXHIBIT 1.1).
EXHIBIT 1.1. TOTAL HAIL REPORTS, 1955-2002
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SOURCE: 2004 National Ocean and Atmospheric Administration report.

165

Statute does not explicitly state a purpose for this exemption. We inferred,
based on the language of the statute, and the environment surrounding the
passage of the exemption, that its purpose was to improve the ability of
farmers to obtain insurance on damage to their crops from hailstorms
through mutual protective associations, which would be able to lower
farmers’ insurance premiums due to the tax savings. Specifically, according
to a Legislative Council report prepared in 1960, at the time the exemption
passed, high private hail insurance rates had historically been a concern in
the state and the State’s Crop Hail Insurance Program run by the
Department of Agriculture was found to not be sufficiently addressing this
issue because of low participation among farmers, and a competitive
disadvantage with private insurers.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Crop Hail Exemption is not meeting its purpose
because no insurers are currently eligible to claim it. Statute does not
contain a quantifiable performance measure for the Crop Hail
Exemption. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its inferred purpose:
PERFORMANCE MEASURE: To what extent does the Crop Hail
Exemption increase the availability of crop hail insurance to farmers in
the state?
RESULT: The Crop Hail Exemption does not increase the availability of
crop hail insurance in the state because no taxpayers are currently
eligible to use it. Specifically, despite the continuing sale of crop hail
insurance in the state, no insurers licensed in Colorado are mutual
protective associations that only issue crop hail insurance, as required
by the Crop Hail Exemption. Since 1979, there have not been any active
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mutual protective associations in the state. Furthermore, all of the
State’s 351 providers of crop hail insurance offer other types of
insurance, such as flood, lightning, livestock, and auto insurance.
Insurance stakeholders we contacted reported that there are only a
handful of insurers nationwide who solely issue crop hail policies, but
none of them are located in Colorado.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
Since no taxpayers are currently eligible to claim the Crop Hail
Exemption, there is no revenue impact to the State and no economic
costs or benefits associated with the exemption.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Crop Hail Exemption would have no impact on
beneficiaries because it is not being used and there are no taxpayers
eligible to use it.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES
OR OTHER TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE AVAILABLE IN THE STATE?
We did not identify any other states with a tax expenditure for crop hail
insurance and there are no other state tax expenditures or programs in
Colorado related to stand-alone crop hail insurance issued by a mutual
insurance company.
Most cropland in Colorado is now covered by federal crop insurance,
which may address the lack of affordable crop hail insurance that led
the General Assembly to create the exemption. Federal crop insurance,
which grew in popularity in the 1980s and 1990s, is a partnership
between the U.S. Department of Agriculture’s Risk Management
Agency and private insurance companies to offer federally subsidized,
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WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
We did not identify any data constraints related to the evaluation of the
Crop Hail Exemption.
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regulated, and guaranteed policies that insure against risks to crops,
such as from fire, drought, and disease. These policies often provide
limited high deductible hail insurance, though we lacked data to
specifically quantify the percentage that include hail insurance.
According to the National Crop Insurance Services, in 2017 Colorado
farmers paid $181 million in federal crop insurance and $14 million in
standalone crop hail premium. Colorado does not assess a premium tax
on federal crop insurance and states are prohibited from doing so.
Farmers are not required to purchase federal crop insurance, but most
elect to do so. EXHIBIT 1.2 shows that the percentage of cropland in
Colorado covered by federal crop insurance has increased since 2006,
with 67 percent of cropland covered in 2017.
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
The General Assembly could consider either repealing the Crop Hail
Exemption or expanding the eligibility requirements for the exemption.
Since there are currently no taxpayers who qualify for the exemption
and the original purpose of the exemption may be fulfilled by other
insurance products, the General Assembly may wish to consider
repealing the Crop Hail Exemption. Alternatively, if the General
Assembly would like to make the exemption available to more
taxpayers to help reduce the cost of crop hail insurance in the state, it
could change the eligibility requirements to include a broader range of
beneficiaries, so that the exemption could be used to lower the overall
cost of crop hail insurance. Despite the availability of crop hail
insurance, Colorado farmers continue to pay significantly higher
premium rates than farmers in most other states due to the higher risk
of hail damage in Colorado compared to other states, which may reduce
the number of insured farmers.
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THIS EVALUATION IS INCLUDED IN COMPILATION REPORT SEPTEMBER 2019

YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1959
None
None
None
None
No, because it is likely not being used.

WHAT DOES THIS TAX
EXPENDITURE DO?
The In-State Investment Pre-1959 Insurance
Premium Tax Deduction (Pre-1959 Insurance
Deduction) allows insurers that are domiciled
and maintain their principal place of business
in Colorado, and invest at least 30 percent of
their assets in-state to deduct pre-1959 policy
premiums from their premium tax liability.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for the deduction. We inferred that it was
created to maintain tax certainty for
certain life insurers previously exempt
from premium tax, as well as to incentivize
them to make in-state investments.

WHAT DID THE EVALUATION FIND?
We determined that the deduction is not
providing tax certainty or encouraging instate investments because it is unlikely that
any insurers are using it.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly could consider
repealing the Pre-1959 Insurance
Deduction since it is unlikely that there
are insurers that still benefit from it.

FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
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IN-STATE INVESTMENT
PRE-1959 INSURANCE
PREMIUM TAX
DEDUCTION
EVALUATION RESULTS
WHAT IS THIS TAX EXPENDITURE?
Colorado levies a 2 percent premium tax on insurance companies’ instate premiums, which is the revenue insurers collect for writing
insurance policies covering property or risks in the state. The In-State
Investment Pre-1959 Insurance Premium Tax Deduction (Pre-1959
Insurance Deduction) [Section 10-3-209(1)(d)(III), C.R.S.] allows
insurers to deduct the value of the premiums they collect from policies
established prior to Calendar Year 1959, if the following four conditions
are met:
1 They are domiciled in Colorado for regulatory and tax purposes;
2 They maintain their “principal place of business” in Colorado;
3 They invest 30 percent or more of their assets in
state/county/municipal/special district bonds, property and mortgages
in Colorado, or deposits/stocks/bonds with Colorado organizations,
or organizations that invest 50 percent or more of their assets in
Colorado (investments in United States government bonds, bonds
from any instrumentality of the United States, and deferred or
uncollected insurance premiums and annuity considerations are first
deducted before the calculation is made); and
4 The premiums are fixed and “contractually binding upon the
company,” and therefore, not subject to change after the policy was
originally written.
Although the Pre-1959 Insurance Deduction has been amended several
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To claim the Pre-1959 Insurance Deduction, insurers deduct the amount
that they are claiming before they report their gross taxable premiums
when they file for their Colorado premium tax with the Division of
Insurance, within the Department of Regulatory Agencies.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of the
deduction. Based on statute and interviews with stakeholders, we
inferred that the direct beneficiaries of this deduction are life insurers
based in Colorado with significant business operations and investments
in the state. We determined that the primary beneficiaries would be life
insurance companies because the deduction only applies to premiums
that are “fixed and…contractually binding” [Section 10-3209(1)(d)(III), C.R.S.]. Our research and interviews with insurance
industry stakeholders indicate that only life insurance policies and
occasionally annuities—both of which are products issued by life
insurers—typically have fixed, unchanging premium amounts written
into a long-term insurance contract.
Since insurance premium tax expenditures result in a tax savings for
insurers, part or all of which is often passed on to policyholders, we
inferred that the indirect beneficiaries of the deduction were intended to
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times since its creation, it was established in 1959 to substantially
maintain the tax treatment of insurance policies that had already been
written. From 1959 through 1969, the General Assembly made
substantial changes to the tax treatment of in-state insurers for policies
written during Calendar Years 1959 and later. Specifically, since 1913,
the State had exempted insurers from premium tax if they invested 50
percent or more of their assets in Colorado property or the bonds of
Colorado public sector entities. Beginning in 1959, the General
Assembly made substantial changes to this provision for policies written
during 1959 and later, including increasing the tax rate and changing
eligibility requirements.
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be Colorado individuals, businesses, and other entities who purchase
policies from eligible insurers.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for the Pre-1959 Insurance
Deduction. Based on statute and legislative history, we inferred that one
purpose of the deduction is to maintain tax certainty for certain life
insurers. According to the Tax Policy Handbook for State Legislators,
3rd Edition published by the National Conference of State Legislatures
“[c]ertainty means that the number and type of tax changes are kept at
a minimum to allow businesses and individuals to plan for the future.”
The same 1959 bill that created the deduction also made certain insurers
that were previously exempt from Colorado premium tax, liable for the
tax for the first time. Thus, the deduction allowed eligible insurance
companies to maintain any life insurance or annuity products in place
at the time without reducing their expected profit from them or raising
rates for future policyholders, since insurers may not be able to increase
the premiums on previously-written life insurance policies and certain
annuity contracts.
Additionally, since the Pre-1959 Insurance Deduction applies only to
insurers that invest a significant portion of their assets in Colorado, we
also inferred that its purpose was to encourage insurers to invest in
Colorado-based assets.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We found that the Pre-1959 Insurance Deduction is no longer meeting
its purposes because few insurers are eligible for it and those who we
identified as potentially eligible are already exempt from insurance
premium tax based on other tax expenditure provisions.
Statute does not provide quantifiable performance measures for the
deduction. Therefore, we created and applied the following
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PERFORMANCE MEASURE #1: To what extent does the Pre-1959
Insurance Deduction create tax certainty for life insurers and their
policyholders?
RESULT: The deduction is no longer providing tax certainty for life
insurers and their policyholders because there are few potentially
eligible insurers, and those insurers are already exempt from insurance
premium tax based on other tax expenditure provisions. Although the
Division of Insurance did not have data available to confirm that no
insurance companies have claimed the deduction, its data show that of
the 468 insurers licensed in Calendar Year 2018 to issue life insurance
policies and/or annuity contracts in Colorado, only nine met the
requirement of being domiciled in Colorado. Of those nine, the
American Council of Life Insurers, the main trade body for U.S. life
insurers, identified six that might still have active policies that were
issued prior to 1959. We examined financial statements for four of these
six insurers that are commercial insurance companies. Although we
were not able to trace all of their listed investments to individual states
of origin, we found that it is unlikely that they meet the requirement of
investing at least 30 percent of their assets in Colorado-based
investments (even after deducting “bonds, notes or other obligations of
the United States…or any instrumentality of the United States,” per
Section 10-3-209[1][f], C.R.S.). This is consistent with our interviews
with stakeholders, which indicated that most insurers’ investment
portfolios are now highly diversified and unlikely to concentrate such a
high percentage of assets in one state.
For the other two Colorado-based insurers, which are non-profit
fraternal benefit societies, we determined that they may technically
qualify for the deduction because, according to their staff, they do invest
at least 30 percent of their assets in Colorado-based investments. In
addition, one of the staff members estimated that their pre-1959 life
insurance policies represent 2 percent of the premiums they collect each
year. Therefore, these two insurers may have a small amount of
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performance measures to determine the extent to which the deduction
is meeting its inferred purposes:
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premiums that are eligible for the deduction. However, as fraternal
benefit societies, these two insurers are already exempt from all
insurance premium tax in Colorado due to the Fraternal Society
Exemption [Section 10-3-209(1)(d)(I), C.R.S.].
Moreover, insurance stakeholders we interviewed indicated that a
minimal amount of premiums are still being paid on pre-1959 life
insurance policies and annuity contracts because such policies would be
at least 60 years old in 2019, and it is uncommon for policyholders to
continue paying premiums on a policy for that amount of time. For
example, if a whole life insurance policy was purchased for an infant in
1958, then the policyholder would have been paying premiums for 61
years and the infant would be at or near retirement age, which,
according to stakeholders, is when many policyholders stop paying their
premiums and start receiving payouts. In addition, such policies are less
valuable to policyholders because they tend to have lower payout
values, since their value does not increase with inflation.
However, we found that the Pre-1959 Insurance Deduction likely did
create a degree of tax certainty for certain life insurers and their
policyholders in the past. In the same 1959 bill that created this
deduction, these insurers were subject to a 1 percent premium tax for
the first time. Without the deduction, the new tax would have
threatened qualifying in-state insurers’ expected profits on their life
insurance policies and some annuity contracts already in effect. Unlike
most other types of insurance policies whose premium rates frequently
change and allow insurers to pass on tax increases to policyholders,
these policies typically keep the premium amounts fixed once effective
and may not allow insurers to pass tax increases on to policy holders.
Although we did not have data necessary to quantify the deduction’s
impact when it was created, it is likely that its impact has gradually
diminished since 1959, as the policies it applied to either were paid-out
or cancelled.
PERFORMANCE MEASURE #2: To what extent is the Pre-1959 Insurance
Deduction incentivizing insurers to invest in Colorado?
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
Since the only two insurers that we identified that may be potentially
eligible to claim the Pre-1959 Insurance Deduction are already exempt
from premium tax through the Fraternal Society Exemption, we
estimate that there is no revenue impact to the State and no economic
costs or benefits associated with the deduction.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Pre-1959 Insurance Deduction would have little or no
impact on beneficiaries because it is likely not being used, and the only two
insurers we identified that may be potentially eligible to use it are already
exempt from premium tax through the Fraternal Society Exemption.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 48 states (excluding Colorado) and the District of Columbia that
levy an insurance premium tax on most types of insurance, the
following eight states have insurance premium tax expenditures similar
to the Pre-1959 Insurance Deduction that benefit insurers whose instate investments reach a certain asset threshold: Alabama, Georgia,
Iowa, Kansas, Mississippi, Missouri, Tennessee, and West Virginia.
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RESULT: We found that the deduction is not currently incentivizing
investment in Colorado because, as discussed above, we only identified
two insurers that potentially meet the deduction’s eligibility criteria, and
these insurers are already exempt from insurance premium tax under
the Fraternal Society Exemption. Further, even if these two insurers
were not otherwise exempt from premium taxes, it is unlikely that the
Pre-1959 Insurance Deduction would be necessary to incentivize them
to invest in Colorado assets, since they are already doing so without an
added incentive. Additionally, because only a small percentage of
premium collections are from policies issued prior to 1959, the value of
the deduction would likely be too small to provide a meaningful
incentive.
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However, none of these states limit their expenditures to policies that
were effective before a certain year, and none are specifically geared
towards life insurers, as is the case for the Pre-1959 Insurance
Deduction.
ARE THERE TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE IN THE STATE?
The Regional Home Office Rate Reduction [Section 10-3209(1)(b)(I)(B), C.R.S.] has a similar purpose as the Pre-1959 Insurance
Deduction in that it was established to incentivize insurers to locate their
business and invest in Colorado. The Regional Home Office Rate
Reduction allows insurers to reduce their premium tax liability by 50
percent if they maintain a “home office” or “regional home office” in
Colorado. Insurers meet this threshold if they “substantially perform,”
within Colorado, actuarial, medical, legal, and other essential functions
that cover their Colorado business and often business in surrounding
states. They can also meet this threshold if they maintain “significant
direct insurance operations” in Colorado that are supported by
“functional operations which are both necessary for and pertinent to”
their in-state business. According to Division of Insurance data, 85
insurers claimed the Regional Home Office Rate Reduction for a total of
$89.7 million in reduced premiums in Tax Year 2018. We will discuss
the Regional Home Office Rate Reduction in a separate evaluation.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
We were unable to confirm that no taxpayers currently claim the
deduction since it is not captured on Division of Insurance tax filing
forms. Specifically, if any insurers claimed it, they would have
subtracted the deduction amount prior to reporting their premium
collections and therefore, the Division of Insurance would have no
record of it being claimed. If the Division of Insurance added a reporting
line to its tax filing forms where insurers could indicate how much they
are claiming under the deduction, our analysis could confirm that the
deduction is no longer being used. However, adding an additional
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY COULD CONSIDER REPEALING THE PRE-1959
INSURANCE DEDUCTION SINCE IT IS UNLIKELY THAT INSURERS ARE STILL
USING IT AND IT IS NO LONGER MEETING ITS PURPOSE. As discussed, we
only identified two insurers that could potentially meet the deduction’s
eligibility requirements and both are already exempt from insurance
premium tax under the Fraternal Society Exemption. Further, few
insurers still have policies from prior to 1959 and the minimal number
of polices that meet this requirement is likely to continue to decrease.
Therefore, the deduction is no longer serving its purposes of creating
tax certainty and encouraging in-state investments by insurance
companies.
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question to the premium tax filing forms would result in an additional
burden on insurers and the Division of Insurance, which would be
impractical given that other information sources indicate that it is likely
no longer being used.
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YEAR ENACTED
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1967

1967
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None
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REVENUE IMPACT
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$0

NUMBER OF TAXPAYERS

Could not determine

Could not determine

0

AVERAGE TAXPAYER BENEFIT

Could not determine

Could not determine

None

IS IT MEETING ITS PURPOSE?

Could not determine

Could not determine

No, because it is not
being used

WHAT DO THESE TAX
EXPENDITURES DO?
These tax expenditures relate to
unauthorized insurance, which is
insurance sold by insurers not legally
authorized to sell insurance in the state,
but for which a limited number of
policies are lawfully sold.

the taxpayer already paid regular or
surplus lines premium tax on the
unauthorized insurance premiums.

EDUCATIONAL
AND
SCIENTIFIC
INSTITUTION LIFE INSURANCE EXEMPTION
[Section 10-3-910(3), C.R.S.] exempts
premiums paid to non-profit life insurers
organized and operated exclusively to
FEDERAL PREMIUM, EXCISE, AND STAMP assist non-profit educational or scientific
TAX DEDUCTION [Section 10-3-909(1), institutions (or their employees) from
C.R.S.] allows a deduction for the unauthorized insurance premium tax.
amount of premiums on which certain
other federal or non-federal taxes were WHAT DID THE EVALUATION FIND?
paid if such taxes were 2.25 percent or We did not find evidence that any of these
more.
tax expenditures are currently meeting
their purposes, since they either can only
INDEPENDENTLY-PROCURED INSURANCE be used under limited circumstances or not
EXEMPTION
[Section
10-3-909(1), at all.
C.R.S.]
exempts
premiums
from
unauthorized insurance premium tax if
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WHAT IS THE PURPOSE OF THESE
TAX EXPENDITURES?
FEDERAL PREMIUM, EXCISE, AND STAMP
TAX DEDUCTION. [Section 10-3-909(1),
C.R.S.]—We inferred that the purpose of
this deduction is to exempt industrial
insureds
from
the
unauthorized
insurance premium tax if they had
already paid at least 2.25 percent in taxes
on the premiums to at least one
government entity (i.e., state, local,
federal
governments),
thereby
demonstrating that they did not purchase
unauthorized insurance as a way to avoid
paying taxes.

WHAT POLICY CONSIDERATIONS
DID THE EVALUATION IDENTIFY?
The General Assembly may want to
consider the following:
 Repealing or modifying the Federal
Premium, Excise, and Stamp Tax
Deduction because it does not appear
to align with other insurance provisions
in its treatment of unauthorized
insurance.
 Repealing
the Educational
and
Scientific Life Insurance Deduction
because it is not being used and there
are currently no eligible insurers.

INDEPENDENTLY-PROCURED INSURANCE
EXEMPTION.
[Section
10-3-909(1),  Evaluating whether the unauthorized
insurance premium tax rate is
C.R.S.]—We inferred that the purpose of
accomplishing its purpose, since
this exemption is to avoid double taxing
unauthorized insurance is taxed at a
unauthorized insurance premiums.
lower rate than other similar forms of
insurance.
EDUCATIONAL
AND
SCIENTIFIC
INSTITUTION
LIFE
INSURANCE
EXEMPTION.
[Section
10-3-910(3),
C.R.S.]—We inferred that the purpose of
this exemption is to prevent insurance
purchased by nonprofit, educational and
scientific institutions and sold by
specialized nonprofit insurers from being
treated as unauthorized insurance.
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EVALUATION RESULTS
WHAT ARE THESE TAX EXPENDITURES?
This evaluation covers three tax expenditures related to unauthorized
insurance. Unauthorized insurance is insurance sold by insurance
companies or brokers that are not licensed or otherwise authorized to
sell insurance under the State’s insurance laws and regulations. Section
10-3-104, C.R.S., generally prohibits the purchase or sale of
unauthorized insurance, stating that “it is unlawful for any person,
company, or corporation in this state to procure, receive, or forward
applications for insurance in, or to issue or deliver policies for, any
company not legally authorized to do business in this state.” However,
certain types of specialized insurance, typically purchased by businesses,
are exempted from this prohibition under the provisions of Title 10,
Articles 5 and 15, and part 9 of Article 3, C.R.S.
In 1955, the General Assembly passed House Bill 55-302, the
Regulation of Unauthorized Insurance Act (codified at Section 10-30901 et seq., C.R.S.). This legislation created a regulatory framework
intended to allow the State, and residents who may have unknowingly
purchased unauthorized insurance, to more effectively litigate against
insurers issuing fraudulent insurance policies and insurers not operating
within the State’s insurance regulations. In 1967, House Bill 67-1491
updated the Regulation of Unauthorized Insurance Act and established
the unauthorized insurance premium tax, which was intended to
“[protect] the premium tax revenues of this state” [Section 10-3-902,
C.R.S.], by levying a 2.25 percent tax on unauthorized insurance
premiums [Section 10-3-909(1), C.R.S.]. This tax is to be paid by the
policyholder or the broker they use. In addition to unauthorized
insurance purchased or sold unlawfully, under Section 10-3-910(1),
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C.R.S., “industrial insureds,” which are larger companies that (1)
employ a full time insurance manager, (2) have aggregate annual
premiums of at least $100,000, and (3) employ at least 100 full-time
employees, may purchase unauthorized insurance but must also pay the
unauthorized insurance premium tax. However, the insurance they
purchase is not otherwise subject to regulation under the Regulation of
Unauthorized Insurance Act.
Statute provides the following three tax expenditures that reduce
taxpayers’ unauthorized insurance premium tax liability:
1 FEDERAL PREMIUM, EXCISE, AND STAMP TAX DEDUCTION [SECTION
10-3-909(1), C.R.S.]. Policyholders (or their insurance brokers) can
deduct from their taxable unauthorized insurance premiums, the
amount of any premiums on which federal premium tax, federal or
non-federal excise tax, or federal or non-federal stamp tax was
already paid, if such tax was 2.25 percent or more. Stamp taxes are
also known as “examination fees” and may be charged by some
government entities to cover the cost of administering insurance
regulations.
2 INDEPENDENTLY-PROCURED INSURANCE EXEMPTION [SECTION 10-3909(1), C.R.S.]. Policyholders who procure unauthorized insurance
directly from an insurer (rather than through a broker) are exempt
from unauthorized insurance premium tax if they already paid
regular or surplus lines premium tax on the unauthorized insurance
premiums.
3 EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE
EXEMPTION [SECTION 10-3-910(3), C.R.S.]. Policyholders (or their
insurance brokers) are exempt from unauthorized insurance premium
tax on premiums or annuity payments paid to non-profit life insurers
organized and operated exclusively to assist non-profit educational or
scientific institutions (or their employees).
The 2.25 percent unauthorized insurance premium tax and its related
tax expenditures only apply to premiums paid to unauthorized insurers.
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In order to claim any of the unauthorized insurance premium tax
expenditures, policyholders or brokers are required to do the following:
FEDERAL PREMIUM, EXCISE, AND STAMP TAX DEDUCTION. The taxpayer
decreases their unauthorized insurance premium amount by the amount
of any premiums that were subject to a federal premium tax, or federal
or state excise or stamp tax prior to reporting their premiums to the
Division of Insurance on its Unauthorized Insurance Premium Tax
Reporting Form.
INDEPENDENTLY-PROCURED INSURANCE EXEMPTION. To qualify for this
exemption, the taxpayer must have already paid either the State’s
insurance premium tax for licensed insurers or the surplus lines insurance
premium tax. If the taxpayer has filed and paid one of these taxes, then
they are not required to pay the unauthorized insurance premium tax or
file the Unauthorized Insurance Premium Tax Reporting Form.
EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE
EXEMPTION. Non-profit life insurers that wish to qualify for this
exemption must pay an annual registration fee of $5,000 and file a copy
of their policies and financial statements with the Division of Insurance.
Once they have met these requirements, non-profit life insurers are no
longer considered unauthorized insurers and do not have to pay the
unauthorized insurance premium tax or file the Unauthorized Insurance
Premium Tax Reporting Form.
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Unauthorized insurers are those that have not been licensed by the
Division of Insurance, and that have not met the requirements to be on
a list of “non-admitted” insurers who are approved by the
commissioner of insurance or be included on the National Association
of Insurance Commissioners (NAIC) list of eligible foreign insurers
(these are also known as “surplus lines” insurers, which typically offer
specialized, high-risk policies). Insurance sold by licensed insurers is
generally subject to the 2 percent insurance premium tax and surplus
lines insurance is subject to a 3 percent surplus lines insurance premium
tax.
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURES?
Statute does not explicitly identify the intended beneficiaries of the
unauthorized insurance premium tax expenditures. Based on statute,
legislative history, and stakeholder input, we inferred that the
beneficiaries of the Federal Premium, Excise, and Stamp Tax Deduction
and Independently-Procured Insurance Exemption are businesses that
can legally purchase unauthorized insurance, such as those that qualify
as industrial insureds, who have procured insurance through an
unauthorized insurer and who, according to Section 10-3-910(1),
C.R.S., are liable for paying the unauthorized insurance premium tax.
Although the expenditures would also apply to unlawfully purchased
insurance, Division of Insurance staff indicated that the unauthorized
insurance premiums that are reported, and for which taxes are paid, are
likely not for illegal insurance, but are instead, for specialized insurance
purchased by large companies, such as those that qualify as industrial
insureds and can legally purchase such policies.
For the Educational and Scientific Institution Life Insurance Exemption
[Section 10-3-910(3), C.R.S.], we inferred that the intended beneficiaries
include non-profit life insurers organized to assist non-profit, educational
or scientific institutions, the institutions themselves, and their employees,
who would benefit from the insurance policies.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURES?
Statute does not explicitly state a purpose for any of the unauthorized
insurance premium tax expenditures. Based on our review of statute,
legislative history, and stakeholder input, we inferred the following
purposes for each expenditure:
FEDERAL PREMIUM, EXCISE, AND STAMP TAX DEDUCTION [Section 10-3909(1), C.R.S.]. Based on the operation of the statute and discussions
with Division of Insurance staff, we inferred that the purpose was to
exempt industrial insureds from the unauthorized insurance premium
tax if they had already paid at least 2.25 percent in taxes on the
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INDEPENDENTLY-PROCURED INSURANCE EXEMPTION [Section 10-3909(1), C.R.S.]. We inferred that the purpose of this exemption is to
avoid double taxing unauthorized insurance premiums, since to qualify
for the exemption, taxpayers must have paid either the State’s insurance
premium tax for licensed insurers or surplus lines insurance premium
tax. This appears to be a structural provision that helps clarify the
application of insurance taxes.
EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE EXEMPTION
[Section 10-3-910(3), C.R.S.]. We inferred that the purpose of this
exemption is to prevent insurance purchased by nonprofit, educational
and scientific institutions and sold by specialized nonprofit insurers
from being treated as unauthorized insurance. Specifically, the
provision exempts this type of insurance from the entire Regulation of
Unauthorized Insurance Act [Section 10-3-901 et seq., C.R.S.], which
includes provisions related to the State asserting jurisdiction over
unauthorized insurance, in addition to the unauthorized insurance
premium tax.
ARE THE TAX EXPENDITURES MEETING THEIR PURPOSES
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
We did not find evidence that any of these tax expenditures are meeting
their purposes. Statute does not provide quantifiable performance
measures for these tax expenditures. Therefore, we created and applied
the following performance measure to determine the extent to which
the expenditures are meeting their purposes.
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premiums to at least one government entity (i.e., state, local, federal
governments). This appears intended to ensure that unauthorized
insurance is subject to a tax like other forms of insurance in the state,
but to avoid applying the State’s unauthorized insurance premium tax
to taxpayers who demonstrate that they are not purchasing
unauthorized insurance as a way to avoid taxes altogether or to obtain
a tax rate lower than the State’s.
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PERFORMANCE MEASURE: To what extent are the UNAUTHORIZED
INSURANCE PREMIUM TAX EXPENDITURES being used by taxpayers?
RESULTS: FEDERAL PREMIUM, EXCISE, AND STAMP TAX DEDUCTION
[Section 10-3-909(1), C.R.S.]. This deduction is likely only being used
under limited circumstances. We found that the only tax other than the
State’s unauthorized insurance premium tax that could potentially
apply to unauthorized insurance premiums, thereby qualifying the
premiums for the deduction, is the federal foreign insurer excise tax
under 26 USC 4731. This provision levies a 4 percent tax on casualty
insurance premiums of foreign insurers that are not already exempted
from the federal excise tax, either through treaties between the U.S. and
the insurer’s country of domicile or through an agreement between the
U.S. Internal Revenue Service and the individual foreign insurer. It is
possible that the federal excise tax could apply to unauthorized
insurance premiums sold in Colorado since unauthorized insurance is
typically procured through a foreign insurer. However, we could not
determine if any unauthorized insurance policyholders are claiming the
deduction because the Division of Insurance does not collect the data
from taxpayers on its use.
INDEPENDENTLY-PROCURED INSURANCE EXEMPTION [Section 10-3909(1), C.R.S.]. We could not determine whether this tax expenditure is
meeting its purpose because the Division of Insurance does not collect
data on its use and we lacked information necessary to determine
whether it is being used by taxpayers. This exemption is difficult to
evaluate because taxpayers who would qualify for it, that is, those
taxpayers who procured unauthorized insurance without the use of a
broker and filed and paid the insurance premium taxes that are intended
to apply to licensed insurers or surplus lines insurers, may have been
unaware that they were purchasing unauthorized insurance. According
to the Division of Insurance, taxpayers are responsible for determining
whether the insurance they are purchasing is from a licensed insurer or
surplus lines insurer authorized to sell insurance in the state. Though it
appears that the circumstances to which it would apply would occur
infrequently, this structural expenditure may serve its purpose by
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EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE EXEMPTION
[Section 10-3-910(3), C.R.S.]. We found that this tax expenditure is not
currently meeting its purpose because it is not being used. The Division
of Insurance reported that since at least 2008, no insurers have complied
with the statutory regulations required to provide this specific type of
life insurance coverage in the state. In addition, we spoke with the
Colorado Nonprofit Association and confirmed that they do not
currently have an insurance subsidiary that could provide this type of
coverage for its constituents and currently has no plans to create one.
Despite the exemption’s current lack of applicability, it was likely
intended to serve a function beyond providing a tax exemption since it
clarifies the types of insurance that are subject to regulation as
unauthorized insurance. Therefore, it may serve this purpose in the
future, but only if qualifying non-profit insurers are established in the
state.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
We were not able to estimate the revenue impact of the Federal
Premium, Excise, and Stamp Tax Deduction or the IndependentlyProcured Insurance Exemption because the Division of Insurance does
not receive information from taxpayers on their usage. However, if the
tax expenditures are resulting in a revenue impact, it is likely minimal
because unauthorized insurance is used infrequently. Specifically,
Division of Insurance data show that, from July 2015 to March 2019,
taxpayers reported procuring 58 policies through unauthorized insurers
worth about $3.3 million in written premiums. For these policies, the
Division of Insurance collected just over $79,000 in unauthorized
insurance premium tax payments.
In addition, we were able to confirm that there has been no revenue
impact due to the Educational and Scientific Institution Life Insurance
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clarifying the tax treatment of unauthorized premiums for which
regular or surplus lines insurance premium taxes have been paid.
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Exemption since there are no insurers operating in the state that can
provide life insurance policies complying with the requirements of the
exemption.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
Eliminating these tax expenditures would have a limited impact on
beneficiaries because they are all either not used or likely only used
minimally, and under limited circumstances.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
FEDERAL PREMIUM, EXCISE, AND STAMP TAX DEDUCTION. Of the 49
states (excluding Colorado) and the District of Columbia that levy an
insurance premium tax, we identified no other states that provide an
expenditure similar to the Federal Premium, Excise, and Stamp Tax
Deduction for unauthorized insurance.
INDEPENDENTLY-PROCURED INSURANCE EXEMPTION. Our review found
that six other states include an exemption similar to the IndependentlyProcured Insurance Exemption that limits taxpayers’ liability for
unauthorized insurance tax if they have paid other insurance taxes.
EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE EXEMPTION.
We identified 11 states that exempt nonprofit life insurers organized and
operated exclusively to assist nonprofit educational or scientific
institutions from unauthorized insurance regulations in the state, but do
not exempt premiums or annuity payments from taxation and require
these insurers to pay a separate tax. Only one state (Alabama) has a
provision exempting insurance purchased by non-profit educational and
scientific institutions from premium tax altogether.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We did not identify any other tax expenditures or other programs with
a similar purpose in the state.
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The Division of Insurance does not collect information on the Federal
Premium, Excise, and Stamp Tax Deduction or the IndependentlyProcured Insurance Exemption from taxpayers in their premium tax
filings. Specifically, taxpayers subtract the value of both tax
expenditures prior to filing their premium taxes with the Division of
Insurance. In cases where these provisions completely offset any
premiums subject to the unauthorized insurance tax, the taxpayer
would not file an unauthorized insurance premium tax reporting form
with the Division of Insurance. To collect this information, the Division
of Insurance would need to add fields to its unauthorized insurance
premium tax reporting form to collect this data from policyholders.
However, this may result in a higher administrative burden for
taxpayers and the Division of Insurance would incur additional costs to
make this administrative change. Furthermore, for the IndependentlyProcured Insurance Exemption, taxpayers who qualify may not be
aware that they purchased unauthorized insurance and that the
provision limits their tax liability; therefore, additional reporting
requirements may not provide adequate data to evaluate its use.
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER REPEALING OR
MODIFYING THE FEDERAL PREMIUM, EXCISE, AND STAMP TAX
DEDUCTION. As discussed, we could not determine whether this
deduction is meeting its purpose, though it likely only applies to limited
circumstances where unauthorized insurance is purchased from a
foreign insurer who is subject to a federal excise tax over 2.25 percent.
In addition, this deduction appears to be inconsistent with the tax
treatment of other forms of insurance. Specifically, taxpayers who
purchase surplus lines insurance, which is a more commonly used form
of specialized insurance typically purchased by businesses, cannot
deduct the value of premiums that were subject to taxes by other
government entities. Instead, taxpayers who purchase surplus lines
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insurance that is subject to taxes other than the State’s premium tax can
only deduct the amount of the other taxes (not the entire premiums
subject to the other taxes) as provided in Section 10-5-111, C.R.S.
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER REPEALING THE
EDUCATIONAL AND SCIENTIFIC INSTITUTION LIFE INSURANCE
EXEMPTION. As discussed, this exemption is not currently
accomplishing its purpose as a tax expenditure because it hasn’t been
used since at least 2008, and there are currently no non-profit insurers
that meet the requirements to claim it. However, despite the
exemption’s current lack of applicability, it was likely intended to serve
a function beyond providing a tax exemption since it clarifies the types
of insurance that are subject to regulation as unauthorized insurance.
Therefore, the General Assembly may wish to leave it in place to define
the types of insurance that are treated as unauthorized insurance in the
event that there are eligible insurers in the state in the future.
THE GENERAL ASSEMBLY

MAY WANT TO EVALUATE WHETHER THE

UNAUTHORIZED INSURANCE PREMIUM TAX RATE IS ACCOMPLISHING ITS
PURPOSE. In 1967, the year that the 2.25 percent unauthorized insurance

premium tax was established, the surplus lines premium tax rate was 2
percent, which could indicate that the General Assembly originally
wanted to tax unauthorized insurance at a higher rate than other forms
of insurance. However, in 1992, the General Assembly increased the
surplus lines premium tax rate to 3 percent, but made no changes to the
unauthorized insurance premium tax rate.
Division of Insurance staff indicated that in recent years the taxpayers
who have paid unauthorized insurance premium taxes typically have
purchased insurance from unauthorized insurance companies domiciled
outside the U. S. that operate similarly to surplus lines insurers, but that
have not met the requirements to legally sell surplus lines insurance in
Colorado. Therefore, it is unclear whether the lower rate for
unauthorized insurance is consistent with the General Assembly’s
intent. To address this uneven treatment, the General Assembly could
consider increasing the unauthorized insurance tax rate. The District of
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Columbia and 44 other states tax unauthorized and surplus lines
insurance at the same rate.
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TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE

Sales and use
1979
None

REVENUE IMPACT
NUMBER OF TAXPAYERS

Could not determine
965

KEY CONCLUSION: The exemption is generally effective at avoiding applying the sales and use tax
to contractors’ purchases of construction and building materials when completing projects for taxexempt organizations. However, we found that the eligibility requirements are not clear for some
projects.

WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Construction and Building Materials Sales and Use
Tax Exemption [Section 39-26-708, C.R.S.]
(Construction
Materials
Exemption)
exempts
contractors and subcontractors from sales and use tax
on building and construction materials that are
purchased and incorporated into a structure, highway,
road, street, or other public work project that is owned
and used by certain tax-exempt entities, such as federal,
state, and local governments; not-for-profit schools;
and charitable organizations.

The General Assembly may want to consider:

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statute and the enacting legislation do not state the
exemption’s purpose; therefore, we could not
definitively determine the General Assembly’s original
intent. Based on the operation of the exemption and
conversations with stakeholders, our evaluation
considered a potential purpose: to avoid applying sales
and use taxes to contractors’ purchases of construction
and building materials when completing projects for
tax-exempt entities. Since contractors would likely pass
the cost of these taxes on, the exemption avoids
indirectly taxing tax-exempt entities when they hire
contractors to complete construction projects.



Establishing a statutory purpose and performance
measures for the exemption.



Clarifying eligibility
exemption.

requirements

for

the

CONSTRUCTION AND BUILDING MATERIALS EXEMPTION
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CONSTRUCTION AND
BUILDING MATERIALS
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Construction and Building Materials Exemption [Section 39-26708, C.R.S.] (Construction Materials Exemption) exempts contractors
and subcontractors from sales and use tax on building and construction
materials that they purchase and incorporate into a structure, highway,
road, street, or public work project that is owned and used by certain
tax-exempt entities. The tax-exempt entities included in this exemption
are the United States government, the State of Colorado and its
departments and institutions, and local governments, along with
charitable organizations and nonprofit schools. The exemption was
created by House Bill 79-1451 in 1979, and it has remained
substantively unchanged since then.
To apply for the exemption, the contractor must submit the Contractor
Application for Exemption Certificate (Form DR 0172) to the
Department of Revenue with both the contractor’s business information
and the tax-exempt entity’s sales tax exemption information. The
contractor must also submit a copy of the contract agreement with the
tax-exempt entity and a bid amount for the qualifying project. A
contractor must apply for a separate certificate for each project it
completes for a tax-exempt organization. Once the Department of
Revenue approves the application, it issues an exemption certificate,
which the contractor must present to the retailer at the time of sale in
order to receive the exemption. Retailers report sales for which they
apply the exemption on Line 4 of Schedule A of the Colorado Retail
Sales Tax Return (Form DR 0100).
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Statute does not directly state the intended beneficiaries of the
Construction Materials Exemption. Because contractors typically
include the sales and use taxes they pay on building and construction
materials in the price they charge customers, we considered the intended
beneficiaries of the exemption to be tax-exempt entities, such as the
United States government, the State of Colorado and its departments
and institutions, local governments, charitable organizations, and
nonprofit schools, since the exemption prevents them from indirectly
paying sales tax on materials incorporated into their projects. To the
extent that tax-exempt entities increase the size or number of eligible
projects they purchase due to the cost-savings from the exemption,
contractors also likely benefit.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Construction Materials
Exemption do not state its purpose; therefore, we could not definitively
determine the General Assembly’s original intent. Based on the
operation of the exemption and conversations with stakeholders, we
considered a potential purpose: to avoid applying sales and use taxes to
contractors’ purchases of construction and building materials when
completing projects for tax-exempt entities. Since contractors would
likely pass the cost of these taxes on, the exemption avoids indirectly
taxing tax-exempt entities. This exemption aligns with other statutory
provisions that exempt entities, such as the U.S. government, the State
of Colorado, local governments, charitable organizations and nonprofit
schools, from sales and use tax on tangible personal property they
purchase directly, and is a common provision in states with sales and
use taxes.

TAX EXPENDITURES REPORT

WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Construction
Materials Exemption is meeting its purpose because no purpose is
provided for it in statute or its enacting legislation. However, we found
that it is meeting the potential purpose we considered in order to
conduct this evaluation because contractors and tax-exempt
organizations are aware of the exemption, and contractors use the
exemption when they complete projects for tax-exempt organizations.
Statute does not provide quantifiable performance measures for this
exemption. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose:
PERFORMANCE MEASURE: To what extent are contractors aware of the

exemption and using it when eligible?
RESULT: Based on Department of Revenue data and conversations with
contractors, we determined that contractors generally know about the
exemption and use it when eligible. As shown in EXHIBIT 1, between
Calendar Years 2016 and 2019, the Department of Revenue approved
19,764 applications for the Construction and Building Materials
Exemption, indicating that contractors frequently use it. However, we
were unable to locate data that would have indicated how many taxexempt projects contractors undertook in each year in order to
determine what percentage of eligible projects received the exemption.
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Year

Approved Applications

2016

4,797

2017

4,785

2018

5,028

2019

5,154

Total

19,764

SOURCE: Office of the State Auditor analysis of Department of Revenue
exemption application records.

Additionally, we spoke with 11 contractors and most were aware of the
exemption. Further, staff at both the Colorado Department of
Transportation and Colorado Parks and Wildlife stated that the tax
exemption is widely used by contractors employed in state construction
projects. Specifically, during Fiscal Year 2020, the Colorado
Department of Transportation hired 66 contractors and Colorado
Parks and Wildlife hired 303 contractors, and both agencies stated that
all of their contractors applied for the exemption while working on their
projects. We also spoke with 11 Colorado charitable organizations and
schools, and most were aware of the exemption and have their
contractors apply for the exemption.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
The Construction Materials Exemption likely has a significant state
revenue impact because contractors use it frequently and apply it to
large-scale public works projects. However, we lacked data necessary
to determine the revenue impact of the exemption. Retailers report sales
that qualify for the exemption on the Colorado Retail Sales Tax Return
using a reporting line that aggregates several other sales tax exemptions
and cannot be disaggregated for analysis; therefore, the Department of
Revenue was not able to provide us with data showing the amount
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EXHIBIT 1. EXEMPTION APPLICATIONS APPROVED
BY DEPARTMENT OF REVENUE, CALENDAR YEARS
2016 THROUGH 2019
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taxpayers claimed for the exemption. Additionally, we were not able to
locate another source of reliable data to estimate a revenue impact.
Additionally, statute [Section 29-2-105(1)(d)(I), C.R.S.] mandates that
statutory municipalities and counties apply most of the State’s sales tax
exemptions, including the Construction Materials Exemption.
Therefore, these local governments may experience an impact to their
revenues to the extent that sales eligible for the exemption occur within
their jurisdictions. However, we also lacked data necessary to estimate
the eligible sales and total amount exempted in these jurisdictions.
Home-rule cities established under Article XX of the Colorado
Constitution that collect their own sales taxes have the authority to set
their own tax policies independent from the State and are not required
to exempt purchases of construction materials by contractors from their
local sales tax.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the expenditure could have significant financial impacts on
tax-exempt organizations that currently benefit from it, such as federal,
state, and local government agencies; schools; and charitable
organizations. Contractors told us that they would pass on sales and
use taxes to the exempt organizations if the exemption was eliminated,
which would result in a 2.9 percent increase in the amount tax-exempt
organizations pay for materials on construction projects. In addition,
because the exemption also applies to statutory and home rule
municipalities and counties that have their sales taxes collected by the
State under Section 29-2-105(1)(d)(I), C.R.S., if it were eliminated,
materials purchased in those jurisdictions would also be subject to local
sales taxes ranging from 0.25 to 7.5 percent, which would further
increase project costs for tax exempt entities. All not-for-profit schools
and charitable organizations that we spoke with stated that they have
small operating margins and those that were aware of the exemption
stated that without the sales tax exemption being extended to the
contractors or sub-contractors they hire, they would have to decide
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We examined the tax laws of the 44 other states (excluding Colorado)
with a sales tax and identified 25 that have a similar exemption for
materials purchased by contractors hired to do projects for certain taxexempt organizations. However, not all organizations that are exempt
under Colorado statute are also exempted in all states. Of the 25 states
with a similar exemption, 19 allow the exemption for federal
government projects, 19 for state and local government projects, 22 for
public not-for-profit school projects, 19 for private not-for-profit
school projects, and 16 for charitable organization projects. For
example, New York does not extend the exemption to all types of
nonprofit schools and Louisiana does not extend the exemption to all
types of nonprofit organizations. Other states, like Alabama, do not
extend the exemption to governmental road projects like Colorado
does.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
As discussed, the Construction Materials Exemption is available for
contractors that work on projects contracted out by certain tax-exempt
entities, including federal, state, and local governments; not-for-profit
schools; and charitable organizations. All of these tax-exempt entities
are also exempt from sales and/or use tax when they purchase tangible
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between smaller construction projects or cutting other services they
provide. Additionally, eliminating the exemption for state projects
would create administrative inefficiencies because the State would have
to indirectly pay the sales tax on its own projects. Although the State
would eventually get most of these sales taxes back when retailers remit
the sales tax collected on the materials, retailers would be allowed to
keep 4 percent – up to $1,000 per filing period – of the sales tax
collected because of the Vendor Allowance provided under Section 3926-105(1)(d)(I), C.R.S.
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personal property directly [Section 39-26-704(1) and (4), Section 3926-718(1)(a), and Section 39-26-713(2)(d), C.R.S.].
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was not able to provide us with data on
the amount claimed for the Construction Materials Exemption.
Retailers are required to report the exempt sales on the Colorado Retail
Sales Tax Return (Form DR 0100). However, they report the exemption
on Line 4 of Schedule A, which is also used to report other exemptions,
including sales made directly to exempt entities, and the information
reported on that line cannot be disaggregated. For this reason, the
Department could not provide us with tax return data on the exemption
and we could not determine its revenue impact.
If the General Assembly wants to know the revenue impact of the
exemption, the Department of Revenue would need to add a separate
reporting line to Form DR 0100 and capture the data in GenTax, its tax
reporting and information system. However, according to the
Department of Revenue, this type of change would require additional
resources to change the form and complete the necessary programming
in GenTax (see the Tax Expenditures Overview Section of the Office of
the State Auditor’s Tax Expenditures Compilation Report for
additional details on the limitations of Department of Revenue data and
the potential costs of addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

CONSTRUCTION MATERIALS EXEMPTION. As discussed, statute and
the enacting legislation for the exemption do not state the exemption’s
purpose or provide performance measures for evaluating its
effectiveness. Therefore, for the purposes of our evaluation, we

THE
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THE GENERAL ASSEMBLY

COULD CONSIDER CLARIFYING ELIGIBILITY

CONSTRUCTION MATERIALS EXEMPTION.
Specifically, it could clarify whether it intends for the following types of
projects to fall within the exemption:

REQUIREMENTS FOR THE

 PROJECTS THAT HAVE A PRIVATE PARTNER. Statute does not indicate
whether and under what circumstances the exemption would apply
when construction materials are purchased by contractors
completing projects for partnerships in which a private company that
would otherwise not qualify for the exemption partners with a
governmental or nonprofit organization. Further, the Department of
Revenue has not issued regulations or guidance regarding this issue
and its staff reported that it can be challenging to determine eligibility
for the exemption under these circumstances. For example, the
Department does not allow projects for certain nonprofit housing
organizations that partner with private companies to qualify because
they are joint owners with the private companies when the project is
finished. However, because these projects may, at least partially,
serve a charitable purpose, it is unclear if the General Assembly
intended for the exemption to apply.
 PROJECTS CONDUCTED UNDER “GOVERNMENTAL CAPACITY.”
According to statute [Section 39-26-708(1)(a) and (2)(a), C.R.S.],
materials purchased for government projects must be owned and

TAX EXPENDITURES REPORT

considered a potential purpose for the exemption: to avoid passing sales
and use taxes on to tax-exempt entities when they hire contractors to
complete construction projects. We identified this purpose based on its
operation and stakeholder input. We also developed a performance
measure to assess the extent to which the exemption is meeting this
potential purpose. However, the General Assembly may want to clarify
its intent for the exemption by providing a purpose statement and
corresponding performance measure(s) in statute. This would eliminate
potential uncertainty regarding the exemption’s purpose and allow our
office to more definitively assess the extent to which the exemption is
accomplishing its intended goal(s).
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used by the governments “in their governmental capacities only” to
be eligible for the exemption. “Governmental capacity” is not
defined in statute and the Department of Revenue has not established
additional regulations or guidance to define it. Department staff
reported that, at times, it is difficult to determine whether certain
government projects fall under an entity’s governmental capacity.
For example, a contractor for a local government might submit an
application for the exemption to purchase materials for a recreation
center or golf course run by a municipality. It is unclear whether the
General Assembly intended for these types of projects to fall under
“governmental capacity,” since although governments are offering a
public amenity, they typically act similarly to private proprietors for
these operations, charging fees for their use and competing with
private companies.
 PROJECTS

THAT ARE NOT ULTIMATELY OWNED BY CHARITABLE

ORGANIZATIONS.

Some charitable organizations we spoke with
reported that some of their contractors or subcontractors do not
qualify for the Construction Materials Exemption because the
organization is not the final intended owner of the property. For
example, if a charitable organization builds a home that is sold to a
low-income family, contractors and sub-contractors working on that
project would not be eligible for the Construction Materials
Exemption because statute [Section 39-26-708(1), C.R.S.] requires
that the materials be used in a project “owned and used by” the
charitable organization in the conduct of its regular charitable
functions and activities. In those cases, the organization is acting in
its charitable function by providing low-income housing and is
exempt from sales tax when it directly purchases materials for those
projects; however the Construction Materials Exemption is not
extended to contractors or sub-contractors hired by the organization
because the charitable organization is not the final owner of the
project. Therefore, the General Assembly could consider clarifying
whether it intended for the exemption to apply under these
circumstances.
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EXPENDITURE
TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT (TAX YEAR 2019)
NUMBER OF TAXPAYERS

SALES TO PRIVATE
SCHOOLS
EXEMPTION

PTA & PTO
EXEMPTION

SCHOOL RELATED SALES
EXEMPTION

Sales Tax
1969
None

Sales Tax
2008
None

Sales Tax
2008
None

$1.7 million

$3.2 million combined

Could Not
Determine

Could Not
Determine

Could Not
Determine

KEY CONCLUSION: These exemptions are likely exempting most eligible school-related sales from sales tax.
However, the PTA & PTO and School Related Sales Exemptions’ eligibility requirements establish different tax
treatment for sales made by similar organizations, and the Sales to Private Schools Exemption appears to be obsolete.

WHAT DO THESE TAX EXPENDITURES DO?



 SALES TO PRIVATE SCHOOLS EXEMPTION—
Exempts sales of tangible personal property to
private, nonprofit schools from sales tax.

reducing eligible organizations’ administrative
burden related to collecting and remitting sales
tax, and (2) increasing eligible organizations’
sales revenue and funding available to schools,
since individuals may increase their purchases
from PTA & PTO fundraisers due to the lower
after-tax cost of the items sold.

 PTA & PTO EXEMPTION—Exempts sales by
parent teacher associations and organizations that
benefit a public K-12 school from sales tax.
 SCHOOL RELATED SALES EXEMPTION— Exempts
sales by schools, school booster organizations, or
any other school organization that benefit a public
or private K-12 school from sales tax.
WHAT IS THE PURPOSE OF THESE TAX
EXPENDITURES?
Statute and the enacting legislation do not state
these tax expenditures’ purpose; therefore, we could
not definitively determine the General Assembly’s
original intent. Based on our review of their
legislative history and their operation, our
evaluation considered these exemptions to have the
following potential purposes:


SALES TO PRIVATE SCHOOLS EXEMPTION—
Defining the sales tax base to exclude nonprofit,
private schools from paying sales tax, similar to
the treatment of charitable organizations.

PTA & PTO EXEMPTION AND THE SCHOOL
RELATED SALES EXEMPTION—We identified two
potential purposes for both tax expenditures: (1)

WHAT POLICY CONSIDERATIONS DID THE
EVALUATION IDENTIFY?
The General Assembly may want to consider:


Amending statute to establish a statutory
purpose and performance measures for the three
School Sales Exemptions.



Clarifying
or
consolidating
eligibility
requirements for the PTA & PTO Exemption
and the School Related Sales Exemption.



Repealing the Private Schools Exemption
because it is likely obsolete.

SCHOOL SALES EXEMPTIONS
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SCHOOL SALES
EXEMPTIONS
EVALUATION RESULTS
WHAT ARE THESE TAX EXPENDITURES?
This evaluation covers three sales tax exemptions related to schools:
 SALES TO PRIVATE SCHOOLS EXEMPTION [Section 39-26-704(4),
C.R.S.]—This provision exempts sales of tangible personal property
made to private, nonprofit schools from state sales tax. Statute
[Section 39-26-102(13), C.R.S.] defines “schools” qualifying for the
exemption as limited to those providing elementary through college
level curriculums; preschools and early childhood education
providers do not qualify. The exemption was enacted in 1969 and
has remained substantially unchanged since. Retailers typically apply
the exemption at the point of sale and should report it on Schedule
A, Line 4 of their Retail Sales Tax Return (Form DR 0100).
 PARENT TEACHER ASSOCIATION AND ORGANIZATION (PTA & PTO)
EXEMPTION [SECTION 39-26-718(1)(C), C.R.S.]—This provision
exempts sales by parent teacher associations and organizations that
benefit public schools from sales tax. According to Department of
Revenue guidance [FYI Sales 86], sales, including fundraiser items,
bake-sale goods, silent auction donations, and booster concession
stand food items, are eligible for the exemption when benefitting a
public kindergarten through 12th grade (K-12) school. Additionally,
under Section 29-2-105(1)(d)(I)(L), C.R.S., statutory and home-rule
local governments that have their sales taxes collected by the State
may choose whether to apply the exemption to their local sales taxes.
The PTA & PTO Exemption was enacted in 2008 and has remained
substantially unchanged since. PTAs and PTOs that apply the
exemption are required to obtain a sales tax license [Section 39-26103(1)(a) and (9)(a), C.R.S.] and file a Colorado Retail Sales Tax
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 SCHOOL RELATED SALES EXEMPTION [SECTION 39-26-725(2),
C.R.S.]—This exemption broadens the types of school-related
organizations whose sales are exempt from sales tax. Specifically,
under the School Related Sales Exemption, sales by schools
themselves, school booster organizations, or any other school
organizations that benefit a public or private school are exempt from
sales tax. The exemption is limited to sales by or benefiting public or
private, nonprofit, K-12 schools. Sales by preschools, postsecondary, or for-profit schools or school organizations are not
eligible for the exemption under Department of Revenue Regulations
[1 CCR-201-4 39-26-718(9)(b)]. Additionally, under Section 29-2105(1)(d)(I)(K), C.R.S., statutory and home-rule local governments
that have their sales taxes collected by the State may choose whether
to apply the exemption to their local sales taxes. The School Related
Sales Exemption was created in 2008 and has remained unchanged
since. To apply the exemption, schools and school-related
organizations are required to obtain a sales tax license [Sections 3926-103(1)(a) and (9)(a), C.R.S.] and report exempt sales on Schedule
B, Line 6 of the Sales Tax Return (Form DR 0100).
In addition to these tax expenditures, sales to public schools are also
exempt from sales tax under a broader provision, exempting all
government entities from sales tax [Section 39-26-704(1), C.R.S.],
which is not included in this evaluation. Because the State is precluded
from taxing these entities under federal law and the State Constitution,
we do not consider this provision to be a tax expenditure for the
purposes of our evaluations.

SCHOOL SALES TAX EXEMPTIONS

Return (Form DR 0100) reporting gross sales and deducting exempt
sales. Generally, if these organizations do not make any taxable sales
at the state or local level, they can file annually. Organizations that
collect less than $300 in taxes on sales, subject to state or local sales
tax, may file either quarterly or, if they collect less than $15,
annually. PTAs and PTOs apply the exemption at the point of sale
and should report it on Schedule B, Line 6 of the Sales Tax Return
(Form DR 0100).
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WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURES?
Statute does not directly state the intended beneficiaries of the Sales to
Private Schools Exemption, the PTA & PTO Exemption, or the School
Related Sales Exemption. Based on the operation of the Sales to Private
Schools Exemption and a survey of schools in the state, we considered
its intended beneficiaries to be private, nonprofit schools in Colorado
whose after-tax costs for purchases of tangible personal property are
reduced as a result of the exemption.
Based on the tax expenditures’ operation and legislative testimony, we
considered the intended beneficiaries of the PTA & PTO Exemption
and the School Related Sales Exemption to include PTAs, PTOs,
schools, school organizations, and individuals making purchases from
these organizations. Specifically, the exemptions may decrease the
organizations’ administrative burden related to collecting and remitting
sales tax and increase the funds they collect, since the organizations can
offer their sale items free of sales tax, which may encourage customers
to make additional purchases. Individuals making purchases from the
organizations also directly benefit by not paying sales tax. Additionally,
legislative testimony indicated that private and public school students
and teachers in K-12 schools were intended to indirectly benefit, to the
extent that the exemptions increase sales, because PTA, PTO, and
school organization sales are often related to fundraising efforts used to
increase schools’ total funds, along with educational and
extracurricular opportunities for students.
WHAT IS THE PURPOSE OF THESE TAX EXPENDITURES?
Statute and the enacting legislation for these tax expenditures do not
state their purposes; therefore, we could not definitively determine the
General Assembly’s original intent. However, our evaluation of the tax
expenditures considered the following potential purposes:
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 PTA & PTO EXEMPTION AND THE SCHOOL RELATED SALES
EXEMPTION—Based on our review of statutory language, legislative
testimony, discussions with stakeholders, and survey responses, we
considered these exemptions to have the following potential
purposes: (1) reducing eligible organizations’ administrative burden
related to collecting and remitting sales tax, and (2) increasing
eligible organizations’ sales revenue and funding available to schools,
since individuals may increase their purchases from PTA & PTO
fundraisers due to the lower after-tax cost of the items sold. The
PTA & PTO Exemption and the School Related Sales Exemption
were implemented during the economic downturn in 2008, when
public school districts experienced significant budget shortfalls and
private school enrollment and tuition declined.
ARE THE TAX EXPENDITURES MEETING THEIR PURPOSES
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
We could not definitively determine whether these tax expenditures are
meeting their purposes because no purposes are provided for them in
statute or their enacting legislation. However, we found that they are
meeting the potential purposes we considered in order to conduct this
evaluation.

SCHOOL SALES TAX EXEMPTIONS

 SALES TO PRIVATE SCHOOLS EXEMPTION—Based on its operation and
other states’ statutory exemptions, we considered a potential
purpose: to define the sales tax base to exclude nonprofit private
schools. Specifically, nonprofit schools are commonly exempted
from sales tax because they are considered to provide a public
benefit. This is consistent with the State’s treatment of charitable
organizations, which have been exempt from sales tax since the sales
tax was established in 1935. Similarly, other states with a sales tax
typically exempt sales to nonprofit organizations and institutions
designed to educate the public.
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Statute does not provide quantifiable performance measures for these
exemptions. Therefore, we created and applied the following
performance measures to determine the extent to which the exemptions
are meeting their potential purposes:
PERFORMANCE MEASURE #1: To what extent are sales to private schools

and sales by schools, school organizations, and PTAs/PTOs exempted
from Colorado sales and use tax?
RESULT:

Schools reported that vendors commonly apply the Sales to
Private Schools Exemption when making sales to private schools.
Although we lacked data to quantify the extent to which the exemption
is applied, we conducted a survey of schools and school districts in the
state and received survey responses from seven private schools. While
one survey participant commented that some vendors make getting the
exemption too difficult, 6 of the 7 schools (86 percent) indicated that
vendors typically apply the Sales to Private Schools Exemption when
making sales to private schools.
We also found that PTAs, schools, and school organizations that benefit
public and private schools commonly apply the PTA & PTO Exemption
and the School Related Sales Exemption to eligible sales. We received
survey responses from eight private schools and 39 public school
districts in the state representing 270 schools. Of these respondents, six
private schools and 24 school districts said they had a PTA or PTO and
all of them indicated that, to their knowledge, the exemptions were
applied to most sales. Further, interviews with two PTAs in the state
indicated that they apply the exemptions to eligible sales.
PERFORMANCE

MEASURE

#2: To what extent do the PTA & PTO

Exemption and the School Related Sales Exemption reduce schools’ and
school organizations’ administrative burden when making sales?
RESULT:

Based on survey participants’ responses, we found that the
exemptions are reducing the administrative burden for schools, school
organizations, and PTAs/PTOs. The 22 public school districts and six
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PERFORMANCE MEASURE 3: To what extent do the PTA & PTO

Exemption and the School Related Sales Exemption increase financial
support to schools?
RESULT:

We found that the PTA & PTO Exemption and School Related
Sales Exemption likely provide some financial support to schools,
though their impact is small relative to schools’ total budgets.

Of the 36 respondents to our survey of private schools and public school
districts who answered the relevant questions, 17 (47 percent) reported
that the exemptions were important to the schools and school districts
because they provide financial support over and above what would
already be coming from the school or eligible organizations’ sales.
Respondents explained that the funds raised by school-related
organizations are used to buy additional supplies for classrooms, fund
student activities, provide equipment for school clubs, provide
professional development to teachers, and increase funding for inclassroom grants.
Although some schools and school districts reported that the
exemptions provide important financial support, this support is likely
small relative to their overall funding. Based on survey respondents’
reported revenue from eligible sales and districts’ pupil count data from

SCHOOL SALES TAX EXEMPTIONS

private schools that answered the relevant questions generally indicated
that the exemptions reduce the number of personnel and resources
needed by schools and school organizations to properly collect and
remit sales tax. According to respondents, by not having to calculate
and collect sales tax at the time of sale, and reporting sales tax
information to the Department of Revenue less frequently, they can
decrease the workload and number of employees needed for schools and
school-related organizations’ fundraising. However, the exemptions do
not completely eliminate the administrative burden, since schools and
eligible school-related organizations are still required to obtain a retail
sales tax license and track and report total sales annually on their sales
tax return.
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the Colorado Department of Education, we estimate that public school
survey respondents received roughly $129 per pupil from sales by
schools, school organizations, and PTAs and PTOs in School Year
2019-2020. Therefore, assuming that the school organizations
increased their fundraising by the 2.9 percent in sales taxes that are not
collected due to the exemptions, schools would have seen about a $3.64
increase in per pupil funding. Similarly, the five private schools that
responded to the applicable questions in our survey reported average
eligible sales of about $47.50 per pupil, meaning that the exemption
would provide an increase of about $1.34 per pupil. Though these
potential increases to public and private school funding could provide
important support in some areas, they are relatively small in comparison
to schools’ total budgets. For example, Colorado public school budgets
averaged $10,280 per pupil in Calendar Year 2017, according to the
National Center for Education Statistics (NCES).
Furthermore, the exemptions are likely not providing equal benefit to
all students throughout the state. Specifically, discussions with
stakeholders and our review of scholarly articles on school financing
indicated that the benefit of these exemptions is most likely larger for
districts and schools located in wealthier areas because schools in these
areas receive more funding through fundraising activities. For example,
according to school district survey responses, school districts located in
counties with a median household income greater than $70,000
received an average of about $45 per pupil in PTA/PTO sales, while
areas with a median household income of less than $50,000 received
about $4 per pupil in PTA/PTO sales.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THESE
TAX EXPENDITURES?
We estimate that in Calendar Year 2019, the Sales to Private Schools
Exemption resulted in about $1.7 million in forgone state revenue and
that the PTA & PTO Exemption and the School Related Sales
Exemption had a combined revenue impact of about $3.2 million.
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 SALES TO PRIVATE SCHOOLS EXEMPTION—We estimated that private
schools’ purchases of exempt items resulted in about $1.7 million in
foregone revenue by projecting the total exempt sales reported by six
private schools that responded to our survey to all private schools in
the state. Specifically, these respondents reported an average of
$1,411 in annual per pupil exempt purchases in Calendar Year 2019,
which we calculated by dividing each respondent’s total reported
exempt purchases by the number of students in each school. We then
multiplied the average respondents’ per pupil purchases by the
42,600 private K-12 students in the state, as estimated by the NCES,
to estimate that private schools made about $60 million in exempt
purchases in Calendar Year 2019. We multiplied this amount by the
state sales tax rate (2.9 percent) to arrive at our estimate.
Although we estimated the Sales to Private Schools Exemption’s
revenue impact in isolation from other available tax expenditures,
when these other expenditures are considered, the exemption likely
has had a minimal impact on state revenues. Specifically, as nonprofit
organizations, the private schools eligible for this exemption would
generally also qualify for a sales tax exemption under Section 39-26718(1)(a), C.R.S., which exempts charitable organizations from
paying sales taxes on their purchases.
 PTA & PTO EXEMPTION AND THE SCHOOL RELATED SALES
EXEMPTION—We estimated a total revenue impact of $3.2 million
for these exemptions using information provided by the 28 school
districts and six private schools that responded to our survey.
Specifically, we calculated the revenue qualifying for the exemptions
on a per pupil basis by taking the qualifying revenue reported by
survey respondents and dividing this amount by the number of

SCHOOL SALES TAX EXEMPTIONS

The Department of Revenue could not provide data for the Sales to
Private Schools Exemption and lacked complete information for the
PTA & PTO Exemption and School Related Sales Exemption.
Therefore, we conducted the following analyses to estimate the revenue
impact:
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students in each school or district. From this calculation we estimated
that for public schools, there was an average of about $129 in
qualifying revenue per pupil and for private schools there was about
$47.50 per pupil. We then multiplied these averages by the
approximately 832,000 public school students in Colorado,
according to data from the Colorado Department of Education, and
42,600 private school students, according to data from the NCES, to
project that there were about $109 million in qualifying sales
statewide in Calendar Year 2019. We then multiplied this amount by
the state sales tax rate of 2.9 percent to arrive at our estimate of $3.2
million, which includes $3.1 million for sales by public schools and
related organizations and $59,000 for sales by private schools and
related organizations.
Because our survey results might not be representative of all public and
private schools in the state, our revenue impact estimates should be
viewed as a general indicator of the scale of these exemptions.
Specifically, the schools and districts that responded to our survey serve
only about 14 percent of all K-12 private and public students in the state
and could use the exemptions to a greater or lesser extent than the
average school or school district, which would reduce the accuracy of
our projection. Further, although survey responses generally came from
school districts and schools’ financial staff with knowledge of school
budgets and sales, some of the respondents indicated that they do not
systematically track the information about sales that we requested, since
the revenue would be collected and tracked by the fundraising
organizations. As a result, the figures they provided were estimates and
likely lack precision. Finally, we did not have data to include higher
education institutions in our estimate for the Sales to Private Schools
Exemption, which would further increase the estimated impact.
In addition, statute [Section 29-2-105(1), C.R.S.] requires statutory and
home-rule cities, counties, and districts for which the State collects sales
taxes to apply the Sales to Private Schools Exemption and allows them
to choose whether to apply the PTA & PTO Exemption and the School
Related Sales Exemption. Therefore, we estimate a combined local
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
If the Sales to Private Schools Exemption was eliminated, most sales to
private schools’ would still be tax-exempt and the impact would likely
be minimal. Although we estimate that private schools save on average
about $4,287 under the exemption each year, because most not-forprofit private schools in the state are also tax-exempt charitable
organizations, they would likely still qualify for a sales tax exemption
under Section 39-26-718(1)(a), C.R.S., which exempts charitable
organizations from paying sales tax.

SCHOOL SALES TAX EXEMPTIONS

government revenue impact of about $460,000 for state-collected local
jurisdictions that were required to apply the Sales to Private Schools
Exemption in Calendar Year 2019. We also estimated an additional
local government revenue impact of $160,000 for the four cities and
eight counties that chose to apply the PTA & PTO and School Related
Sales Exemptions. We estimated these amounts using data from the
State Demographer’s Office and local tax rate information from the
Department of Revenue. Specifically, we calculated a household
income-weighted average local tax rate of 2.3 percent for state-collected
local jurisdictions, including counties, municipalities, and districts (all
of which are required to apply the Sales to Private Schools exemption)
and a household income-weighted average combined local tax rate of
1.7 percent in jurisdictions that have opted to apply the PTA & PTO
and School Related Sales Exemption. We then multiplied those rates by
the total projected sales reported as exempt statewide for sales to private
schools ($60 million) and sales by schools and eligible organizations
($109 million). We then multiplied these figures by the percentage of
the State’s population residing in state-collected jurisdictions that apply
the Sales to Private Schools Exemption (33 percent) and the PTA &
PTO and School Related Sales Exemption (8.8 percent) to arrive at our
estimate.
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If the PTA & PTO Exemption and the School Related Sales Exemption
were eliminated, individuals purchasing items from schools or schoolrelated organizations would see at least a 2.9 percent increase in the
after-tax cost of their purchases, plus any additional local sales taxes
that applied, which can range from 1 to 3.5 percent in state-collected
cities and .25 to 3.6 percent in state-collected counties that have opted
to apply the exemptions. As discussed above, we estimate that the
exemptions likely provide public schools with a relatively small
potential benefit of about $4 per pupil, which would not be available if
the exemptions were eliminated. However, the schools and school
districts that participated in our survey reported that eliminating the
exemptions would have a significant impact and would decrease
fundraising revenues, which would result in less revenue for schools and
decrease educational opportunities for students. Moreover, some
participants explained that the impact would be exacerbated by current
financial circumstances and the Fiscal Year 2021 budget cuts for public
schools due to COVID-19. Finally, survey respondents indicated that
eliminating the PTA & PTO Exemption and the School Related Sales
Exemption would significantly increase the administrative burden
associated with collecting and remitting sales tax.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 44 states (excluding Colorado) and District of Columbia, that
levy a sales tax, we found that the majority of states have exemptions
for sales to private schools, though exemptions for sales by schools and
PTAs/PTOs are less common. However, many states that do not have a
specific exemption for sales by schools or PTAs and PTOs have
exemptions for not-for-profit or charitable organizations for which
schools and PTAs/PTOs may qualify. EXHIBIT 1 provides the number of
states explicitly exempting school-related sales by the type of exemption
offered.
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Type of Exemption
Sales to Private Schools
Sales by Private Schools
Sales by Private School PTAs/PTOs
Sales by Public Schools
Sales by Public School PTAs/PTOs

Number of states with an
exemption (out of 45)1
33
23
11
24
12

SOURCE: Office of the State Auditor analysis of Bloomberg Law resources and other states’
statutory provisions, accessed in August 2020.
1
Includes the District of Columbia.

ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We identified the following tax expenditures and programs designed to
supplement school funding and enhance available educational
opportunities:
FEDERAL EDUCATOR EXPENSES DEDUCTION—Allows eligible educators
to claim a deduction of up to $250 for the purchase of school supplies
and professional development courses when calculating their federal
taxable income.
SALES TO CHARITABLE ORGANIZATIONS SALES TAX EXEMPTION
(SECTION 39-26-718, C.R.S.)—Nonprofit private schools that qualify
for the Sales to Private Schools exemption are also eligible for this sales
tax exemption, which exempts charitable organizations from paying
sales tax on their purchases. Most nonprofit organizations with a
charitable, religious, or educational purpose are eligible for the
exemption; and, generally, if an organization has qualified for federal
tax-exempt status under Internal Revenue Code Section 501(c)(3), it
will also qualify for the Sales to Charitable Organizations Sales Tax
Exemption.

SCHOOL SALES TAX EXEMPTIONS

EXHIBIT 1. NUMBER OF STATES EXEMPTING SALES TO
PRIVATE SCHOOLS FROM SALES TAX
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COLORADO DEPARTMENT OF EDUCATION’S COMPETITIVE GRANTS AND
AWARDS—The Colorado Department of Education administers a wide
variety of federal and state grant opportunities intended to enhance
school improvement and student success.
RESPONSE, INNOVATION, AND STUDENT EQUITY (RISE) EDUCATION
FUND—Administered by the Governor’s Office, the fund was
established in 2020 to assist schools, school districts, and institutions of
higher education in addressing the educational challenges caused by the
COVID-19 pandemic. The RISE Education Fund utilizes federal funds
from the Governor’s Emergency Education Relief Fund, included as
part of the CARES Act. The fund will provide grants totaling $32.7
million, which will be available for use through September 2022.
In addition to these programs, there are an array of private, community,
and corporate foundations that provide financial benefits to public and
private schools in the state.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue could not provide data showing the
revenue impact for the Sales to Private Schools Exemption. Specifically,
vendors report sales to private schools on Schedule A, Line 4 of the
Department of Revenue’s Colorado Sales and Use Tax Return (Form
DR 0100), along with sales to other exempt entities like governments
and charitable organizations, and this information cannot be
disaggregated for analysis. If the General Assembly wants complete
information, it could consider instructing the Department of Revenue
to add a reporting line for sales to private schools to the Sales Tax
Return form. GenTax, the Department’s tax processing and
information system, would also have to be reconfigured to collect and
extract this data; however, according to the Department of Revenue,
this type of change would require additional resources to develop the
form and complete the necessary programming in GenTax (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax
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limitations of Department of Revenue data and the potential costs of
addressing the limitations).
Although the Department was able to provide information related to
the PTA & PTO Exemption and the School Related Sales Exemption, it
did not have complete data showing the use of the exemptions.
Specifically, Department staff and our review of taxpayer data indicated
that, in some instances, schools and organizations may have reported
the exemptions on the wrong line of their Sales Tax Return form.
Specifically, schools and organizations may have mistakenly reported
the exemptions on Schedule A, Line 2, labeled as “Sales to governmental
agencies, religious or charitable organizations” or Schedule B, Line 10
labeled as “Other Exemptions” on the 2018-19 Sales Tax Return
instead of on Schedule B, Line 6, labeled as “school related sales.”
Department staff also indicated that school-related organizations may
have erroneously thought that their sales are exempt from all state and
local sales taxes and have not reported any sales that are exempt from
state sales tax, but are subject to local sales tax. For this reason, the
revenue impact information the Department could provide, which was
based on the amount reported by taxpayers on Schedule B, Line 6 of
the form, may not include the full revenue impact of the exemptions.
Therefore, using survey data, we estimated the revenue impact to be
$3.2 million, which was significantly higher than the $983,000 reported
by the Department for 2019 sales in its 2020 Tax Profile and
Expenditure Report. According to Department staff, the issue was
addressed by revising the 2020 Sales Tax Return Form (Form DR 0100)
and creating a supplemental guidance form that provides specific line
instructions for remitting sales taxes, which should improve the quality
of the available data for future evaluations.

SCHOOL SALES TAX EXEMPTIONS

Expenditures Compilation Report for additional details on the
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR
THE SCHOOL SALES EXEMPTIONS.

As discussed, statute and the enacting
legislation for these exemptions do not state the exemptions’ purposes
or provide performance measures for evaluating their effectiveness.
Therefore, for the purposes of our evaluation, we considered the
following potential purposes:
 SALES TO PRIVATE SCHOOLS EXEMPTION—We considered its potential
purpose to be defining the tax base to exclude nonprofit private
schools from sales tax. We identified this purpose based on the
operation of the exemption, which provides tax treatment similar to
the exemption the State provides to charitable organizations.
Specifically, such organizations, which include nonprofit private
schools, have been considered to provide a benefit to the public and
have been exempt from sales tax since the sales tax was first
established in 1935. However, as discussed below, this provision is
likely duplicative and obsolete and the General Assembly would only
need to establish a statutory purpose and performance measures if
the General Assembly did not repeal the exemption.
 PTA & PTO EXEMPTION AND SCHOOL RELATED SALES EXEMPTION—
We identified two purposes for these exemptions: (1) reduce eligible
organizations’ administrative burden related to collecting and
remitting sales tax, and (2) provide financial support to schools, since
organizations conducting fundraising activities for the benefit of
schools often make qualifying sales. We identified these purposes
based on our review of the operation of the exemptions, stakeholder
input, and their legislative history. Specifically, the sponsors for
House Bills 08-1013 and 08-1358, which established the exemptions,
indicated that they intended for the provisions to reduce the
administrative burden on organizations and support schools
financially.
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THE GENERAL ASSEMBLY MAY WANT TO CONSIDER CLARIFYING OR
CONSOLIDATING THE PTA & PTO EXEMPTION AND THE SCHOOL
RELATED SALES EXEMPTION. Based on our review of statute,
Department of Revenue regulations, and discussions with Department
staff, we found that although the PTA & PTO Exemption overlaps with
the broader School Related Sales Exemption, the exemptions provide
somewhat different treatment to public school PTAs/PTOs as compared
to private school PTAs/PTOs and PTAs/PTOs that have not qualified as
a “charitable organization.” Specifically, all private school PTAs/PTOs
and public school PTAs/PTOs that have not qualified as a charitable
organization can only qualify for the School Related Sales Exemption.
This exemption requires that all of their sale proceeds, except the actual
costs incurred for the good or service sold, be donated to a school or
school organization. In contrast, public school PTAs/PTOs that qualify
for the PTA & PTO Exemption can exempt sales used to pay the
“reasonable expenses” of the organization [1 CCR 201-4 39-26-718(8)
and (9)]. Thus, although the exemptions are similar, they appear to
provide stricter requirements for how a PTA or PTO can use the funds
it raises if it benefits a private school or has not qualified as a charitable
organization. They also extend this stricter treatment to other types of
organizations that are not PTAs and PTOs, such as booster clubs, which
only qualify for the School Related Sales Exemption.
Based on our review of the legislative history of both exemptions, which
were passed during the 2008 legislative session in separate bills (House
Bills 08-1013 and 08-1358), legislators were aware that the two
provisions were similar, but it is unclear whether the General Assembly
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We also developed three performance measures to assess the extent to
which the exemptions are meeting their potential purposes. However,
the General Assembly may want to clarify its intent for the exemptions
by providing a purpose statement and corresponding performance
measure(s) in statute. This would eliminate potential uncertainty
regarding the exemptions’ purposes and allow our office to more
definitively assess the extent to which the exemptions are accomplishing
their intended goal(s).
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intended to create different benefits based on the criteria outlined above.
Further, the differences in these provisions add complexity to the
administration of the exemptions and could create confusion for
taxpayers. Therefore, the General Assembly may wish to review these
exemptions and clarify or consolidate them to the extent that they are
not meeting their intent.
The GENERAL ASSEMBLY MAY WANT TO CONSIDER REPEALING THE
PRIVATE SCHOOLS EXEMPTION BECAUSE IT IS LIKELY OBSOLETE. We
considered the purpose of the Sales to Private Schools Exemption to be
defining the tax base to exclude nonprofit private schools from sales
tax. However, we found in our evaluation that sales to these schools are
likely also sales-tax-exempt under the Sales to Charitable Organizations
Sales Tax Exemption [Section 39-26-718(1)(a), C.R.S.], which exempts
sales to charitable organizations qualifying for federal tax-exempt
status under Section 501(c)(3) of the Internal Revenue Code.
Based on discussions with Department of Revenue staff, we determined
that in 1967, before the Colorado General Assembly enacted the Sales
to Private Schools Exemption, private schools’ federal tax-exempt
status was temporarily suspended due to a series of rulings issued by the
Internal Revenue Service (IRS). Specifically, the IRS determined that
some private schools receiving state aid were not entitled to tax-exempt
status under Internal Revenue Code 501(c)(3) due to the potential for
racially discriminatory admission practices and required that private
schools have a racial nondiscrimination policy to qualify. Later
expanding this ruling in 1970 to all private schools, regardless of
whether or not they received state aid, the IRS also implemented a series
of revenue procedures and rulings with the intent of enforcing
nondiscrimination requirements.
Because under Colorado law, schools are presumed to qualify for the
Sales to Charitable Organizations Sales Tax Exemption if they have
qualified for federal tax-exempt status under Internal Revenue Code
Section 501(c)(3), these IRS actions may have disqualified some schools
from the state level exemption. Therefore, the Sales to Private Schools
Exemption would have provided private schools with a sales tax
exemption regardless of whether they qualified under Section 501(c)(3).
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However, because the IRS has since resumed the tax-exempt status of
nonprofit private schools, the Sales to Private Schools Exemption is
likely obsolete and has the potential to complicate the tax code, thereby
creating confusion for taxpayers reporting and remitting sales tax
exemptions. Therefore, the General Assembly could consider repealing
this exemption.
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FOOD SERVICE EMPLOYERPROVIDED MEALS EXEMPTION
EVALUATION SUMMARY | APRIL 2021 | 2021-TE13

TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS

Sales and use
1978
None
$6.4 million (CALENDAR YEAR 2019)
Could not determine

KEY CONCLUSION: The exemption is generally effective at avoiding applying the sales and use
tax to meals provided by eligible food-service establishments to their employees for no charge or at
a discount. However, we found that a lack of guidance on when and how taxpayers should be
applying the exemption may be preventing a portion of food-service establishments from using it.

WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Food Service Employer-provided Meals
Exemption [Sections 39-26-104(1)(e) and
707(2)(a), C.R.S.] (Employer-provided Meals
Exemption) exempts meals provided by food
service establishments to their employees at no
charge or at a discount from sales and use tax.

The General Assembly may want to consider:

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statutes and the enacting legislation for the
Employer-provided Meals Exemption do not
explicitly state its purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on the operation of the
exemption and feedback from stakeholders, we
considered two potential purposes: (1) to reduce
the administrative burden on food-service
establishments that provide free and/or discounted
meals to their employees and (2) to prevent the
fringe benefit of free or discounted meals from
being subject to sales or use tax.



Establishing a statutory purpose and
performance measures for the exemption.



Adding language to statute to clarify which
meals provided to food service employees by
their employer qualify for the exemption.

FOOD SERVICE EMPLOYER-PROVIDED MEALS EXEMPTION
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FOOD SERVICE
EMPLOYER-PROVIDED
MEALS EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Food Service Employer-provided Meals Exemption [Sections 3926-104(1)(e) and 707(2)(a), C.R.S.] (Employer-provided Meals
Exemption) exempts from sales and use tax meals provided by foodservice establishments to their employees at no charge or at a discount.
According to statute [Section 39-26-104(1)(e), C.R.S.], the
establishments eligible to use the exemption include “restaurants, cafes,
lunch counters, cafeterias, hotels, social clubs, nightclubs, cabarets,
resorts, snack bars, caterers, carryout shops, and other like places of
business at which prepared food or drink is regularly sold, including
sales from pushcarts, motor vehicles, and other mobile facilities.”
Statutes [Sections 39-26-104(1)(e) and 202(1)(b), C.R.S.] impose sales
and use tax on prepared food and the exemption applies to either the
sales or use tax depending on the circumstances under which the eligible
meal is provided. Specifically, when employees purchase a discounted
meal from their employer, the Employer-provided Meals Exemption
exempts food-service employees from sales tax, which would otherwise
be due on the retail sale. In the case of an eligible food-service
establishment providing free meals for its employees, those meals are
not considered taxable sales, but the expenditure exempts the
establishment from paying use tax on the ingredients removed from its
inventory and used for the meals. The exemption would apply to use
tax in this circumstance because when a food-service establishment
purchases ingredients to use in preparing food for retail sale, its
purchases are generally exempt as wholesale sales under Sections 3926-102(19) and (20), C.R.S; however, if a food-service establishment
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The exemption was created in 1978 with House Bill 78-1257.
According to testimony for the bill, prior to 1978, in practice, a sales or
use tax had not been levied on these meals; however, in 1977, the
Department of Revenue (Department) announced its intention to begin
collecting sales and/or use tax on these meals as of January 1, 1978.
Therefore, the exemption generally codified what had been done in
practice prior to 1978. However, the language in the enacting legislation
and statute only extended the exemption to meals that were considered
part of an employee’s wages, pay, or compensation. In 2009, with
Senate Bill 09-121, the General Assembly removed the language that
stipulated that the meals be part of an employee’s compensation to be
exempt. The expenditure has remained substantively unchanged since
then.
Food-service establishments are responsible for determining what meals
and materials are tax exempt and report their tax exempt sales under
the Employer-provided Meals Sales Tax Exemption on Line 12 of
Schedule A of their Colorado Retail Sales Tax Return (Form DR 0100).
Food-service establishments are not required to report the Employerprovided Meals Exemption when it is applied to use taxes.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the
Employer-provided Meals Exemption. Based on the operation of the
exemption, we considered the intended beneficiaries to be the owners
of eligible food-service establishments and their employees, since the
exemption prevents food-service employees from having to pay sales tax
on discounted meals they receive from their employers and prevents
restaurants from paying use tax on the ingredients used for free meals
they provide to employees. According to industry data, in 2019, there
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later removes ingredients from its inventory for its own use, it would
otherwise have to pay use tax on those ingredients because its earlier
purchase of the ingredients would no longer qualify as exempt.
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were more than 11,000 food-service establishments in Colorado that
employed about 285,000 workers across the state, accounting for
nearly 10 percent of the State’s labor force.
According to stakeholders, providing free or discounted meals to
employees is a common practice in the food-service industry. Fastcasual restaurants and smaller cafes with a limited menu are more likely
to provide employees with a discount, while benefits such as a staffwide “family meal;” allowing an employee to order a free “shift meal”
before, during, or after their working hours; or allowing employees to
prepare their own meals free of charge are more common practices in
full-service restaurants. Additionally, we also spoke to a labor union
that represents Colorado food-service workers at venues such as
airports, hotels, and stadiums who told us that all of their members are
guaranteed in their contracts one free hot meal per shift provided to
them at no cost by their employer.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Employer-provided Meals
Exemption do not explicitly state its purpose; therefore, we could not
definitively determine the General Assembly’s original intent. Based on
the operation of the exemption and feedback from stakeholders, we
considered two potential purposes:


To reduce the administrative burden on food-service establishments
that provide free or discounted meals to their employees. When
Senate Bill 09-121 was presented to the Colorado House and Senate
Finance committees, sponsors and supporters of the bill, such as
trade groups representing restaurant owners, stated that levying a
tax on these meals would place an onerous administrative burden
on restaurant owners and would possibly impact their ability and
willingness to provide an often expected industry benefit. This is due
to the varied, and often casual, nature of how food-service
establishments furnish free or discounted meals to their employees.
While some employers provide their employees with free or
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To prevent the fringe benefit of free or discounted meals from being
subject to sales or use tax. According to Internal Revenue Serviceissued guidance on fringe benefits, meals provided to food-service
employees for the convenience of the employer are considered a
fringe benefit and their value does not need to be included in an
employee’s taxable wages, this includes both meals provided for free
or at a discount. According to stakeholders, the practice of providing
food-service employees with a meal—for free or at a discount—is a
widespread and expected practice in the restaurant industry that
offers a number of operational benefits for both employees and
business owners.

IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Employer-provided
Meals Exemption is meeting its purpose because no purpose is provided
in statute or its enacting legislation. However, we found that the
exemption is likely meeting the potential purposes we considered in
order to conduct this evaluation because food-service employers are
largely aware of the exemption, and most apply the exemption when
they provide free or discounted meals to their employees.
Statute does not provide quantifiable performance measures for this
exemption. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose:

TAX EXPENDITURES REPORT

discounted meals that are rung up at the point of sale, others opt for
a more casual approach such as providing a “family style” meal for
their staff prior to service or preparing a bulk meal that employees
can serve themselves on a break. Therefore, uniformly imposing a
sales and use tax on free or discounted employee meals could be
difficult for food-service establishments to comply with.
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PERFORMANCE MEASURE: To what extent are food-service employers

aware of the Employer-provided Meals Exemption and applying it
when they provide free or discounted meals to their employees?
RESULT: We found that the exemption is likely meeting the potential
purposes we considered in order to conduct this evaluation because
food-service employers are largely aware of the exemption, and most
apply the exemption when they provide free or discounted meals to their
employees. However, the Department was unable to provide us with
data on the number of taxpayers that claimed this exemption or the
amount they claimed; therefore, we were unable to quantify the extent
to which this exemption is being used.
To assess the extent to which the exemption is being used, we spoke
with stakeholders, including one trade organization that represents
food-service establishments across Colorado, one labor organization
representing a portion of Colorado’s food-service workers, and the
ownership or management of a number of restaurant groups,
representing 48 restaurant locations across the state.
According to the trade organization we spoke with, most food-service
employers in the state provide a discounted or free meal to some or all
of their employees. Similarly, all of the owners or managers of the 48
restaurant locations said that they provide a discount to their employees
and many also provide a free meal to some or all of their employees,
depending on the type of establishment or the employees’ position. The
trade group and food-service establishments that we spoke with were
aware of the exemption and most food-service establishments indicated
that they apply the exemption to their eligible meals. Additionally, most
of the stakeholders we spoke to told us that their employee meal benefits
were integrated into their point-of-sale systems, making it easy to apply
the sales tax exemption, and simplifying the process of estimating their
use tax exempt ingredients. However, the trade group we spoke with
noted that, while they do inform food-service establishments about the
exemption when the opportunity arises, there are likely some eligible
food-service establishments that are unaware of the exemption. They
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We estimate that the Employer-provided Meals Exemption had a
revenue impact to the State of about $6.4 million in Calendar Year
2019, with a corresponding sales and use tax savings for food-service
establishments and their employees. The Department was not able to
provide us with data on the amount claimed for the exemption.
Therefore, we estimated the revenue impact of the exemption using
information provided by stakeholders and data from food-service
industry trade groups.
To calculate this estimate, we first evaluated the potential revenue
impact related to free meals provided by restaurants to employees.
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attributed this to the likelihood that smaller restaurants or less
experienced restaurateurs may have limited knowledge of Colorado’s
sales and use tax exemptions and/or do not employ an accountant or
accounting service that would be familiar with common exemptions for
the food-service industry. However, of those food-service
establishments that are unaware, it is possible there may be some
establishments that are also unaware that they would need to pay use
tax on materials that are not used in sales to customers, thus
inadvertently utilizing the use tax exemption for meals they provide to
employees. Further, some food-service employers may choose not to
apply the benefit even if they are aware of it due to concerns about
properly administering it. For example, one stakeholder mentioned that
in light of concerns over interpretation of what meals the exemption
applied to, they felt that the potential sales and use tax savings were
negligible compared to their concerns of being audited by the
Department and potentially having to remit unpaid sales and use taxes.
An industry trade group also noted that some food-service employers
may not apply the exemption because their point-of-sale system or
accounting practices may not allow for easy deduction of sales tax from
free or discounted meals or ease of keeping track of use tax exempt food
items.

7

FOOD SERVICE EMPLOYER-PROVIDED MEALS EXEMPTION

8

230

Specifically, we used information on the typical cost of employee meals
provided to us by five restaurant stakeholders to determine that the
average value of an individual free meal provided to employees was
$1.93. Because this value represents the cost of ingredients restaurants
purchased at wholesale prices and then used to prepare meals for
employees, the value is significantly lower than the typical retail cost of
a restaurant meal. We then estimated the number of free meals provided
to employees each year assuming that 60 percent of the state’s 285,000
restaurant workers received one free meal per shift and worked four
shifts per week, which equates to about 35.6 million free meals per year.
We then multiplied this total by the $1.93 per meal, to estimate the total
value of the meals at about $68.6 million annually. We multiplied this
total by the State’s use tax rate of 2.9 percent to estimate a revenue
impact to the State of about $2 million for these meals.
We then estimated the revenue impact related to discounted meals
purchased by restaurant employees. First, based on our review of typical
restaurant meal prices in Colorado, which included both fast-food
meals and mid-range, full-service meals, we estimated that the typical
retail cost of a restaurant meal provided to employees was $10.24. We
then estimated the number of discounted meals purchased, assuming
that, on average, the state’s 285,000 restaurant workers purchased two
discounted meals per week, which equates to about 29.6 million meals
annually. We then multiplied this total by $10.24 to estimate a total
pre-discount value of the meals of about $304 million. Then, assuming
that the typical meal discount is about 50 percent, we estimated the sales
tax exempt, after-discount value of the meals was about $152 million.
We then multiplied this amount by the State’s 2.9 percent sales tax rate,
to estimate an annual revenue impact of about $4.4 million related to
discounted meals. We added this to our estimated revenue impact
related to free meals to arrive at our overall estimate of $6.4 million.
Although our revenue impact provides a general indicator of the relative
scale of the exemption, several data constraints likely reduce the
accuracy and reliability of this estimate. First, we made several
assumptions, including the percentage of employees receiving free meals
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Additionally, statute [Section 29-2-105(1)(d)(I), C.R.S.] requires that
statutory and home rule municipalities and counties that have their sales
taxes collected by the State apply most of the State’s sales tax
exemptions, including the Employer-provided Meals Exemption.
Therefore, the exemption likely reduces local sales and use tax revenue
to some extent. However, we lacked the necessary data to estimate the
impact of the exemption. Home rule cities and counties established
under Article XX of the Colorado Constitution that collect their own
sales taxes have the authority to set their own tax policies independent
from the State and are not required to exempt employer-provided meals
from their local sales and use tax.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If the Employer-provided Meals Exemption were eliminated, up to
285,000 food-service employees could see at least a 2.9 percent increase
(equivalent to the state sales tax rate) in their costs paid for eligible
meals, and could see an additional increase if they receive these meals
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and discounts, the number of eligible meals employees received, and the
typical cost of meals based on information we received from
stakeholders. Because there was no comprehensive source of data for
these metrics and our assumptions are based on feedback from a limited
number of stakeholders, our estimate may not be representative of all
food-service employers in the state. Further, because statute offers a
broad definition of a qualifying food-service entity, it is possible that
the industry data we used in our estimates do not capture all foodservice employees who may benefit from the exemption. Additionally,
the industry data we used was from 2019 for our estimate. In 2020, the
COVID-19 pandemic had a significant impact on the food-service
industry in Colorado, including the permanent and temporary closure
of restaurants across the state and an estimated loss of 87,000
restaurant industry jobs in Colorado. As such, our revenue impact
estimate is not likely reflective of the current state of the Colorado foodservice industry.

9

FOOD SERVICE EMPLOYER-PROVIDED MEALS EXEMPTION

10

232

in a local jurisdiction for which the State collects sales tax. Additionally,
more than 11,000 food-service employers would see at least a
2.9 percent increase (equivalent to the state use tax rate) in the cost of
food and ingredients purchased that are used to provide free meals to
their employees, and could also see an additional increase if they
purchase supplies in a local jurisdiction for which the State collects sales
tax. Based on our estimated $6.4 million value of the exemption, these
costs would equate to about $22 per year in additional state sales and
use taxes per food-service employee. However, employees’ out-ofpocket costs are highly variable due to the wide diversity of discounts
and models of shift meals provided to food-service employees by their
employers, so the impact would similarly vary.
Stakeholders told us that eliminating the exemption may make them
reevaluate the free or discounted meal benefits they provide to their
employees, as profit margins are very slim in the food-service industry
and any increase in costs can have an impact on operations. Some said
they would likely eliminate free meals but keep employee discounts,
while others said they would have to find ways to make up the costs in
order to keep providing free or discounted meals for their staff, which
could include changes to staffing or menu prices. According to
stakeholders and industry guidance, providing free or reduced costs to
food-service employees provides a number of operational benefits,
including educating employees on the menu, boosting morale and
loyalty among the staff, preventing food waste, keeping employees on
site during a break, and guaranteeing that staff are nourished and not
hungry during the work day. Eliminating the exemption could result in
potential disruptions in operations for food-service businesses.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We examined the tax laws of the 44 other states (excluding Colorado)
with a sales tax, and the District of Columbia, and identified that at
least 14 states and the District of Columbia have a similar sales tax
exemption for meals provided at no charge to employees, with 12 of
these states and the District of Columbia also providing a use tax
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ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
Home rule cities established under Article XX of the Colorado
Constitution have the authority to set their own tax policies
independent from the State and are not required to exempt free or
discounted food-service-employer-provided meals from their local sales
tax. We examined the municipal codes of the five most populated home
rule cities in 2010, according to Colorado State Demography Office
data—Aurora, Denver, Colorado Springs, Fort Collins, and
Lakewood—and found that Colorado Springs, Aurora, and Lakewood
exempt meals provided to food-service employees at no charge or at a
discount. We did not identify any similar exemptions in Denver or Fort
Collins.
We did not identify any similar tax expenditures or programs at the
state level.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department was not able to provide data on the amount of
Employer-provided Meals Exemptions claimed or the number of
entities that made applicable sales. Therefore, we estimated the revenue
impact of the exemption using other sources of data, including
information from stakeholders and food-service industry trade groups.
As a result, our estimates may vary from the actual revenue impact of
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exemption. In our research, we did not identify any other states that
exempt meals provided at a discount to employees from sales or use tax
like Colorado does. However, we identified several other states with
similar exemptions that more specifically define the circumstances
under which a meal provided to an employee at no cost would be
exempt. For example, in Wisconsin, meals must be provided within an
employee’s working hours to be exempt. Similarly, some states, such
New York, also provide standards for record keeping and reporting taxexempt meals and other food items.
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the exemption, and we could not determine how many taxpayers
claimed it.
The Department’s Retail Sales Tax Return (Form DR 0100) and
Retailer’s Use Tax Return (Form DR 0173) do not have separate lines
where food-service establishments can report exempt sales of
discounted meals or free meals furnished to employees. Establishments
report the Employer-provided Meals Exemption applied to sales taxes
on line 12 of Form DR 0100 for “Other exempt sales,” which
aggregates several unrelated exemptions and cannot be disaggregated
for analysis. Further, they are only expected to report the sales tax
exemption made on discounted sales to employees and are not required
to report the exemption when it is applied to use tax, so the amount
they report is not reflective of all meals provided to employees.
If the General Assembly determines that a more accurate figure is
necessary, it could direct the Department to add additional reporting
lines on its Retail Sales Tax Return and Retailer’s Use Tax Return and
make changes in GenTax, its tax processing and information system, to
capture and extract this additional information. Additionally, taxpayers
would need to be required to begin reporting the exemption when
applied to use tax. This data would allow us to provide a more accurate
and reliable estimate of the revenue impact to the State. However, this
requirement could also increase the administrative burden on retailers
utilizing the exemption. Additionally, according to the Department, this
type of change would require additional resources to develop the form
and complete the necessary programming in GenTax (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for additional details on the
limitations of Department data and the potential costs of addressing the
limitations).
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THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
EMPLOYER-PROVIDED
MEALS EXEMPTION. As discussed, statute and the enacting legislation for
the exemption do not state the exemption’s purpose. Therefore, for the
purposes of our evaluation, we considered two potential purposes for
the exemption:

TO ESTABLISH A STATUTORY PURPOSE FOR THE



To relieve the administrative burden on food-service establishments
that provide free and/or discounted meals to their employees. Due
to the lack of uniformity in how food-service establishments provide
free or discounted meals (e.g., shift meals, family-style meals,
discount, punch cards, etc.), it could be burdensome for some
restaurants to accurately determine their tax responsibility.



To prevent the taxation of a fringe benefit. Providing a meal benefit
to food-service employees is a common and often expected practice
in the restaurant industry, and is defined as a fringe benefit by
federal Internal Revenue Service guidance.

We also developed a performance measure to assess the extent to which
the exemption is meeting these potential purposes. However, the
General Assembly may want to clarify its intent for the exemption by
providing a purpose statement and corresponding performance
measure(s) in statute. This would eliminate potential uncertainty
regarding the exemption’s purpose and allow our office to more
definitively assess the extent to which the exemption is accomplishing
its intended goal(s).
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER CLARIFYING WHICH
FOOD-SERVICE MEALS QUALIFY FOR THE EXEMPTION. Some of the
stakeholders we spoke with expressed uncertainty over the
circumstances under which meals qualify for the exemption and which
ingredients they had purchased at wholesale and removed from
inventory to use for employee meals could be exempt from use tax.

TAX EXPENDITURES REPORT

WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
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Specifically, stakeholders were uncertain whether meals provided
outside of working hours were exempt (e.g., employers had sold
discounted meals to employees on days off or provided a shift meal after
the employee clocked out) and had concerns that they were not
exempting the right materials from use tax or that they were estimating
their use tax exempt materials incorrectly. Stakeholders felt like this was
an issue because they have many employees to whom they provide
meals, and mistakes in determining their sales and use tax exemptions
could mean either missing out on potential tax savings, or risking noncompliance, which could potentially open their business to an audit and
being assessed sales or use taxes by the Department that they did not
collect or budget for. Furthermore, the Department does not provide
any guidance on the aforementioned concerns that stakeholders could
reference. Adding additional language to statute clarifying which meals
are exempt and how to determine their tax exempt value may improve
stakeholder understanding and use of the exemption.
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PREFABRICATED HOMES
EXEMPTIONS
EVALUATION SUMMARY | APRIL 2021 | 2021-TE8

PREFABRICATED
EXPENDITURE
TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS

HOMES PARTIAL
EXEMPTION

MANUFACTURED
HOMES EXEMPTION

SUBSEQUENT HOME SALES
EXEMPTION

Sales and use
1979
None
$1.4 million
(annual average from
2016 to 2020)

Sales and use
2018
None

Sales and use
1973
None

$5.6 million
(Fiscal Year 2020)

$252,000
(Fiscal Year 2020)

Could not determine

Could not determine

Could not determine

KEY CONCLUSION: Stakeholders are aware of the Prefabricated Homes Partial Exemption and Subsequent Home
Sales Exemption and indicated that the exemptions are being applied to eligible sales. Additionally, the Manufactured
Homes Exemption makes manufactured homes more affordable by reducing the overall cost of purchasing a home.

WHAT DO THESE TAX EXPENDITURES DO?


PREFABRICATED HOMES PARTIAL EXEMPTION—
Exempts 48 percent of the purchase price of a
manufactured or modular home from sales and use
tax.



MANUFACTURED HOMES EXEMPTION—Exempts
the sale, storage, usage, or consumption of a
manufactured home constructed on or after June 15,
1976, in compliance with the National Manufactured
Housing Construction and Safety Standards, from
sales and use tax.



SUBSEQUENT HOME SALES EXEMPTION—Exempts
subsequent sales of previously sold manufactured and
modular homes from sales and use tax.

WHAT IS THE PURPOSE OF THESE TAX
EXPENDITURES?
Statute and the enacting legislation do not state these
tax expenditures’ purposes; therefore, we could not
definitively determine the General Assembly’s original
intent. Based on our review of their legislative history
and operation, our evaluation considered these
exemptions to have the following potential purposes:



PREFABRICATED HOMES PARTIAL EXEMPTION—
Taxing only a fixed percentage of the purchase
price of a modular or manufactured home that is
estimated as attributable to materials, thereby
treating modular and manufactured homes
similarly to traditional site-built homes for sales
tax purposes.



MANUFACTURED HOMES EXEMPTION—Making
manufactured homes more affordable by
eliminating all of the state sales and use tax, which
represents an additional cost to homebuyers when
purchasing manufactured homes.



SUBSEQUENT HOME SALES EXEMPTION—Treating
all subsequent sales of homes the same for sales
and use tax purposes since many manufactured
homes remain tangible personal property after
they are installed at the building site.

WHAT POLICY CONSIDERATIONS DID THE
EVALUATION IDENTIFY?
The General Assembly may want to consider:

 Establishing statutory purposes and performance
measures for the exemptions.

 Amending statute to provide a corresponding use

tax exemption for the Prefabricated Homes Partial
Exemption.
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PREFABRICATED HOMES
EXEMPTIONS
EVALUATION RESULTS
WHAT ARE THESE TAX EXPENDITURES?
Prefabricated homes are residential structures without motive power
that are manufactured in a factory setting and then later transported
and installed at the building site. There are two main types of
prefabricated homes:
 MODULAR HOMES are constructed to the same state, local, or regional
building codes as traditional site-built homes and are transported on
trucks, sometimes in multiple sections, to the building site. Modular
homes are generally more expensive to purchase than manufactured
homes.
 MANUFACTURED HOMES are constructed to a federal building code
set by the Department of Housing and Urban Development (HUD),
which requires that the homes be built on a permanent chassis, bear
a certification label (known as a HUD tag), and generally be at least
320 square feet when erected on site. HUD began regulating the
construction of manufactured homes on June 15, 1976;
manufactured homes that were constructed prior to June 15, 1976,
are typically referred to as mobile homes.
At the time of their construction and/or transport to the building site,
modular and manufactured homes are generally considered tangible
personal property and are thus, subject to sales or use tax in Colorado.
However, statute [Section 39-26-721, C.R.S.] provides several sales and
use tax exemptions related to manufactured and/or modular homes:
 PREFABRICATED HOMES PARTIAL EXEMPTION [SECTION 39-26-721(1),
C.R.S.]—This provision exempts 48 percent of the purchase price of
a modular or manufactured home from state sales tax. Statute does
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 MANUFACTURED HOMES EXEMPTION [SECTION 39-26-721(3),
C.R.S]—Beginning July 1, 2019, this provision exempts the sale,
storage, usage, or consumption of a manufactured home from state
sales and use tax. To qualify for the exemption, the home must be
eligible for a certificate of title pursuant to Part 1 of Article 29 of
Title 38, C.R.S., and be constructed in compliance with the National
Manufactured Housing Construction and Safety Standards, which
are administered by HUD, and apply to homes built on or after June
15, 1976; homes built prior to this date are not eligible for the
exemption. Statutory and home rule local governments that have
their sales taxes collected by the State may choose to apply the
exemption, but must opt in through adoption of a local ordinance.
This exemption was created in 2018 with House Bill 18-1315, and it
has remained substantively unchanged since its enactment.
 SUBSEQUENT HOME SALES EXEMPTION [SECTIONS 39-26-721(1) AND
(2), C.R.S.]—This provision exempts subsequent sales of
manufactured and modular homes from state sales and use tax. This
exemption appears to have limited applicability since the
Manufactured Homes Exemption went into effect on July 1, 2019.
Specifically, sales of manufactured homes constructed on or after
June 15, 1976, are exempt from state sales and use tax under the
Manufactured Homes Exemption, regardless of whether it is the first
or a subsequent sale, and modular homes generally become real
property once they are placed at the building site, making their
subsequent sale exempt from sales tax. However, it continues to
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not explicitly provide a parallel exemption from use tax; however,
because they are exempt from sales tax, it is the Department of
Revenue’s (Department) practice to also exempt transactions
concerning modular and manufactured homes from use tax in
Colorado. Additionally, statutory and home rule local governments
that have their sales taxes collected by the State are required to apply
the Prefabricated Homes Partial Exemption. This exemption was
created in 1979 with House Bill 79-1451, and it has remained
substantively unchanged since its enactment.
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apply more broadly to local sales taxes since statutory and home rule
local governments that have their sales taxes collected by the State
are required to apply the exemption. Therefore, the Subsequent
Home Sales Exemption potentially provides an unduplicated
exemption for (1) manufactured homes constructed prior to June 15,
1976, (i.e., mobile homes) and (2) state-collected municipal and
county sales taxes for subsequent sales of manufactured homes in
state-collected municipalities and counties that have not adopted the
Manufactured Homes Exemption (state-collected municipal and
county sales taxes are discussed later in this report; see discussion in
performance measure #2 in the Are the Tax Expenditures Meeting
Their Purposes? section). This exemption was created in 1973 with
Senate Bill 73-365, and it has remained substantively unchanged
since its enactment.
Retailers report the Prefabricated Homes Partial Exemption and
Manufactured Homes Exemption on the Other Exempt Sales line (Line
11) of the Schedule B of the Retail Sales Tax Return (Form DR 0100).
The Subsequent Home Sales Exemption is not required to be reported
and is not consistently reported on any Department form, though the
Department reported that some taxpayers may report the subsequent
sale of a manufactured home on the Standard Sales Tax Receipt for
Vehicle Sales form (Form DR 0024).
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURES?
Statute does not directly state the intended beneficiaries of any of the
sales and use tax exemptions for prefabricated homes. Because
purchasers of the modular and manufactured homes would pay the sales
or use tax, we considered them to be the intended beneficiaries of all of
the exemptions.
According to the Division of Property Taxation’s (within the
Department of Local Affairs) 2019 Annual Report, in Calendar Year
2019, there were more than 87,000 manufactured homes located in all
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EXHIBIT 1. MAP OF MANUFACTURED HOMES
THROUGHOUT COLORADO BY COUNTY
CALENDAR YEAR 2019

SOURCE: Office of the State Auditor analysis of manufactured homes data from
the Division of Property Taxation’s 2019 Annual Report.

Additionally, according to data from the Division of Housing within the
Department of Local Affairs, in 2020 (through September), there were
964 manufactured homes certified by HUD and delivered to Colorado.
The Division of Housing did not have data on the total number or
location of modular homes in Colorado.
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counties in the state. EXHIBIT 1 shows the number of manufactured
homes in each county throughout the state.
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WHAT IS THE PURPOSE OF THESE TAX EXPENDITURES?
Statute and the enacting legislation for these exemptions do not state
their purposes; therefore, we could not definitively determine the
General Assembly’s original intent. Our evaluation of the tax
expenditures considered the following potential purposes:
 PREFABRICATED HOMES PARTIAL EXEMPTION—Based on discussions
with Department staff, Department regulations, and the State’s
process for applying the sales tax to building and construction
materials, we considered a potential purpose: to tax only the portion
of the purchase price of a modular or manufactured home that is
attributable to materials, which are tangible personal property and
generally subject to sales tax, and to avoid taxing the portion of the
purchase price of a modular or manufactured home that is
attributable to the labor used to build the home, thereby treating
modular and manufactured home sales similarly to traditional sitebuilt homes for sales tax purposes.
Building and construction materials are generally subject to sales tax
in Colorado because they are tangible personal property. However,
these materials typically lose their identity as tangible personal
property when they are incorporated or transformed into real
property, which is not subject to sales tax. In many instances, these
materials are purchased by contractors that build or incorporate the
materials into real property, such as a traditional site-built home,
which is then sold to another party. To capture the sales tax on those
materials before they become real property, the contractor is
generally considered the end consumer of the materials and pays sales
or use tax on them. When the end product (e.g., a home) is sold, no
sales tax is collected because real property is not subject to sales tax.
Therefore, no sales tax is applied to the portion of the purchase price
that covers the cost of labor used to build the home. In the case of a
manufactured or modular home, manufacturers/builders of the
homes do not pay sales tax on the materials because of the wholesales
exemption [Section 39-26-102(19)(a) and (20)(a), C.R.S.] since the
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 MANUFACTURED HOMES EXEMPTION—Based on committee hearing
testimony from the enacting legislation [House Bill 18-1315], we
considered a potential purpose: to make manufactured homes more
affordable by eliminating all of the state sales and use tax, which
represents an additional cost to homebuyers when purchasing
manufactured homes.
 SUBSEQUENT HOME SALES EXEMPTION—Based on the operation of
the exemption and discussions with Department staff, we considered
a potential purpose: to treat all subsequent sales of homes the same
for sales and use tax purposes. Subsequent sales of traditional sitebuilt and modular homes are not subject to sales or use tax because
they are real property rather than tangible personal property; in
general, modular homes become real property once they are placed
at the building site on a permanent foundation. However, many
manufactured homes remain tangible personal property even after
they are placed at the building site, particularly those homes that are
placed in manufactured home parks or communities. Therefore, in
cases in which a manufactured home remains tangible personal
property, without the Subsequent Home Sales Exemption, the
subsequent sale of the home could be subject to sales tax, which
would create unequal tax treatment for subsequent sales of different
types of homes.
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homes generally remain tangible personal property when they are
sold to a homebuyer. When the modular or manufactured home is
sold to the homebuyer, the purchase price of the home includes some
amount that is attributable to labor used to build the home and some
amount for the materials. Therefore, to provide similar tax treatment
as is provided to purchases of site-built homes, the exemption serves
to reduce the amount of the purchase subject to sales tax to account
for the portion of the purchase price that is attributable to labor
costs.
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ARE THE TAX EXPENDITURES MEETING THEIR PURPOSES
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
We could not definitively determine whether these exemptions are
meeting their purposes because no purpose is provided for them in
statute or their enacting legislation. However, we found that they are
likely meeting the potential purposes we considered in order to conduct
this evaluation. Specifically, the Prefabricated Homes Partial Exemption
and Subsequent Home Sales Exemptions are likely meeting their
inferred purposes because stakeholders are aware of them and indicated
that, to their knowledge, the exemptions are being applied to eligible
sales. Additionally, we found that the Manufactured Homes Exemption
is meeting its inferred purpose, to some extent, because it makes
manufactured homes more affordable by reducing the overall cost of
purchasing a home.
Statute does not provide quantifiable performance measures for any of
the exemptions. Therefore, we created and applied the following
performance measures to determine the extent to which the exemptions
are meeting their inferred purposes:
PERFORMANCE MEASURE #1: To what extent is the Prefabricated Homes

Partial Exemption being used to prevent the taxation of labor that was
used to build prefabricated homes?
RESULT: The Department was unable to provide us with data on the
number of homes sold to which this exemption would apply, and
therefore, we were unable to quantify the extent to which this
exemption is being used. However, we spoke with stakeholders,
including a trade organization for modular and manufactured homes,
three modular and manufactured home dealers, and one modular and
manufactured home manufacturer, and they were all aware of the
exemption and said they apply it when making eligible sales.
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PERFORMANCE MEASURE #2: To what extent does the Manufactured

Homes Exemption make manufactured homes more affordable?
RESULT: The Manufactured Homes Exemption reduces the after-tax
purchase price of a qualifying home by 2.9 percent and can also reduce
the cost of financing the purchase. To calculate the potential savings
from the Manufactured Homes Exemption, we considered a
hypothetical scenario in which a homebuyer purchases a manufactured
home for $98,400, which was the average price of a manufactured
home in Colorado in 2019, according to U.S. Census Bureau data.
Purchasing a home at this price would result in a direct savings of about
$2,900 in state sales tax due to the exemption ($98,400 x 2.9 percent)
when not considering the Prefabricated Homes Partial Exemption,
which exempts 48 percent of the purchase price from sales tax. When
taking this exemption into account, the direct savings would be about
$1,500 in state sales tax ($98,400 x 52 percent x 2.9 percent).
According to stakeholders, many manufactured homes are placed into
manufactured home parks or communities where the homebuyer owns
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Additionally, we asked stakeholders about the costs of building
modular and manufactured homes to try to determine whether the 48
percent amount provided by the exemption accurately exempts the
portion of a home attributable to labor. A manufacturer that we spoke
with estimated the labor cost for both manufactured and modular
homes to be about 45 to 50 percent of the total cost of building a home.
One modular and manufactured home dealer we spoke with estimated
the labor costs for manufactured homes to be about 50 percent of the
total cost and 40 percent for modular homes. However, neither of these
stakeholders conducted a thorough cost analysis and provided this
information to us only as an estimate. These estimates are all close to
the exemption amount provided by the Prefabricated Homes Partial
Exemption (48 percent), and it is reasonable to expect that the ratio of
material costs versus labor costs will vary among manufacturers, home
floor plans/size, and over time, as material and labor costs fluctuate
with the market.
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the home, but rents the land on which the home is placed. Because the
home is not financed with the purchase of land, the home is generally
financed as a chattel loan, which is a type of personal property loan that
is similar to a loan used to purchase an automobile. Chattel loans
generally have higher interest rates and shorter repayment terms than
conventional home mortgages that are available for other types of home
purchases. Assuming the homebuyer in the previous example financed
the home using a chattel loan with an annual interest rate of 6 percent,
had a 20-year repayment term, and provided a 20 percent down
payment, we estimated that over the life of the loan, the homebuyer
would save about $1,700 in total interest because of the exemption
from state sales taxes, since any sales tax included in the loan as
principal would incur interest, when not taking into consideration the
Prefabricated Homes Partial Exemption. The interest savings when
considering the Prefabricated Homes Partial Exemption would be about
$900. These loan terms were based on information provided to us by a
lender that offers chattel loans on manufactured homes in Colorado.
However, the actual terms of a loan are dependent on the credit score
of the homebuyer and the amount of down payment they are able to
provide. In this example, the homebuyer would save about $16 a
month, or about $198 per year, in principal and interest on the amount
financed with the exemption in place as compared to the exemption not
being in place when not taking into consideration the Prefabricated
Homes Partial Exemption. Considering this exemption, the homebuyer
would save about $9 a month or $103 per year. This scenario does not
consider any local sales taxes.
Additionally, statute [Section 29-2-105(1)(d)(I), C.R.S.] requires that
statutory and home rule municipalities and counties that have their sales
taxes collected by the State apply most of the State’s sales tax
exemptions, but also provides that some of the State’s sales tax
exemptions are optional, including the Manufactured Homes
Exemption under Section 39-26-721(3), C.R.S. Therefore, if the
municipality or county wants to allow the Manufactured Homes
Exemption for local sales tax purposes, it must explicitly adopt it. As of
February 2021, of all of the municipalities or counties with state-
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PERFORMANCE MEASURE #3: To what extent does the Subsequent Home

Sales Exemption prevent the taxation of prefabricated homes that are
resold?
RESULT: We found evidence that the exemption is being applied to
eligible sales, though we were unable to quantify the extent to which
this exemption is being used because the Department was unable to
provide us with data on the number of qualifying homes sold. However,
we spoke with several modular and manufactured home dealers, and
those that sell used homes stated that they were aware of this exemption
and apply it when making eligible sales. Additionally, we spoke with
several realtors that sell modular and manufactured homes, and they
were all aware of it and believe it is being applied to applicable sales.
This exemption appears to have limited applicability due to the
Manufactured Homes Exemption, which provides an overlapping
exemption for many eligible sales and went into effect on July 1, 2019.
Specifically, the Subsequent Home Sales Exemption potentially provides
an unduplicated exemption from (1) municipal and county sales taxes
for subsequent sales of all manufactured homes in jurisdictions that
have their sales taxes collected by the State, which are not required to
apply the Manufactured Homes Exemption, but must apply the
Subsequent Sales Exemption, and (2) state and state-collected municipal
and county sales taxes for subsequent sales of manufactured homes that
were constructed prior to June 15, 1976 (i.e., mobile homes), which are
not exempt under the Manufactured Homes Exemption [Section 39-26721(3), C.R.S.]. Manufactured homes are generally required to be titled
with the Department’s Division of Motor Vehicles. The Department
was able to provide us with data on the number of manufactured homes
titled and the model year of the homes titled. The data indicate that a
significant number of homes titled in Fiscal Year 2020 were pre-1976
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collected local sales taxes, only Cañon City had adopted the
Manufactured Homes Exemption. Therefore, the exemption does not
apply to most local sales taxes and homebuyers are liable for these
taxes.
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manufactured homes. Specifically, 1,460 of the approximately 5,000
manufactured homes (29 percent) titled during Fiscal Year 2020 were
pre-1976 manufactured homes, though the data did not include
information on whether the exemption was applied.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
The Department was not able to provide us with data on the amount
claimed for any of the Prefabricated Homes Exemptions. Therefore, we
estimated the revenue impact of these exemptions using other sources
of data, including Department of Local Affairs, Division of Housing
data on the number of modular home installation inspections conducted
in the state; Institute of Building and Safety data provided to us by the
Division of Housing on new manufactured homes shipped into the state;
U.S. Census Bureau data on manufactured home prices; Division of
Motor Vehicles data on manufactured homes titled in the state; and
information provided to us by stakeholders.
PREFABRICATED HOMES PARTIAL EXEMPTION—We estimate that the
Prefabricated Homes Partial Exemption resulted in about $1.4 million
in annual foregone revenue to the State between 2016 and 2020. This
exemption primarily applies to modular homes since manufactured
homes are fully exempt from state sales and use tax under the
Manufactured Homes Exemption. For this reason, our estimate for the
Prefabricated Homes Partial Exemption only includes the revenue
impact attributable to sales of modular homes.
To calculate this estimate, we used information from the Division of
Housing that showed the State inspected 297 modular homes for
installation in Colorado since late 2016. Division of Housing staff with
experience in the industry estimated that its state inspectors inspect
about 15 percent of all modular homes installed in the state, with other
partners (e.g., local building departments, registered independent
inspectors) inspecting the remaining 85 percent, though the Division
does not maintain data on this. Based on that information, we estimated
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HOMES EXEMPTION—We estimate that the
Manufactured Homes Exemption resulted in about $5.6 million in
foregone revenue to the State in Fiscal Year 2020, with $3.4 million
attributable to sales of new manufactured homes and $2.2 million
attributable to subsequent sales of preowned manufactured homes. This
estimate includes sales of new manufactured homes, as well as
subsequent sales of preowned manufactured homes, since the
exemption covers the sale of a manufactured home regardless of
whether it is the first or a subsequent sale of the home.

MANUFACTURED

To estimate the revenue impact, we estimated the total potential sales
of new manufactured homes in the state using Institute of Building and
Safety data provided to us by the Division of Housing on manufactured
homes shipped into Colorado and the average sales price of
manufactured homes in Colorado as reported by the U.S. Census
Bureau. Specifically, we multiplied the 1,197 new manufactured homes
shipped into Colorado from July 2019 to June 2020 by the $98,400
average sales price of a new manufactured home in 2019 (2020 data on
the average sales price was not available) to estimate the total potential
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that there were likely around 1,980 modular homes installed in the state
between late 2016 and late 2020. Prices of modular homes can vary
substantially depending on the size of the home and the quality of the
materials used in the home. For purposes of our estimate, we used an
average price of $200,000 per modular home, which we determined is
a typical cost for a modular home based on discussions with
stakeholders, as well as publicly available price information from
modular home dealers’ websites. We multiplied the estimated number
of modular homes installed in Colorado since late 2016 (1,980) by the
average price ($200,000) to estimate that the total sales price of all
modular homes installed in the state since late 2016 was $396 million.
We then multiplied that amount by the exemption allowed (48 percent
of the purchase price) to estimate that the total purchase price exempted
on all modular homes was $190.1 million. We multiplied that total by
the 2.9 percent state sales tax rate and then divided that amount by 4
years to estimate an annual revenue impact.
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sales. We then multiplied the $117.8 million in total potential sales by
the 2.9 percent state sales tax rate to arrive at our estimate of $3.4
million. Since our estimate relies on data for homes shipped into the
state rather than homes sold in the state—to the extent that the homes
shipped into the state were not immediately sold—our estimate could
vary from the actual revenue impact. However, a stakeholder reported
that it is reasonable to assume that homes shipped into the state have
already been sold or will soon be sold after they are shipped into the
state, since sellers do not typically maintain large inventories of unsold
manufactured homes in the state.
We then estimated the revenue impact of preowned manufactured
homes that were sold in the state in Fiscal Year 2020 based on Division
of Motor Vehicles data on manufactured homes titled in Fiscal Year
2020, with model years between 1976 and 2017; we assumed homes in
the data with model years 2017 and older were preowned homes and
not sales of new homes. We calculated our estimate of $2.2 million by
multiplying the $74.1 million total reported purchase price from
Department title data for all titled homes in Fiscal Year 2020 by the 2.9
percent state sales tax rate. However, our estimate could underestimate
the actual revenue impact because about 1,500 of the approximately
3,500 homes titled (43 percent) did not have purchase price data.
Because homes may be included in the titling data because of events
other than a sale (e.g., transfer of ownership due to inheritance) it is
likely that the exemption would not have applied to some of these
homes, though we were unable to quantify the extent to which this was
the case.
Additionally, in estimating the revenue impact of the Manufactured
Homes Exemption, we did not consider the effects of the Prefabricated
Homes Partial Exemption, or the Subsequent Home Sales Exemption,
which both overlap with sales eligible for the Manufactured Homes
Exemption and would be available to taxpayers in the absence of the
Manufactured Homes Exemption.
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STATE-COLLECTED LOCAL SALES TAXES—Additionally, statute [Section
29-2-105(1)(d)(I), C.R.S.] requires that statutory and home rule
municipalities and counties that have their sales taxes collected by the
state apply most of the State’s sales tax exemptions, including the
Prefabricated Homes Partial Exemption and Subsequent Home Sales
Exemption. Therefore, both of these exemptions likely reduce local sales
tax revenue to some extent. However, we lacked the data necessary to
estimate this impact. In addition, the Manufactured Home Exemption,
which only applies to state-collected local governments that opt in to
the exemption, has likely had little to no revenue impact to local
governments statewide, because as of February 2021, only Cañon City
had adopted the exemption.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
If the Prefabricated Homes Exemptions were repealed, it would result
in homebuyers paying sales tax on purchases of new modular and
manufactured homes and purchases of preowned manufactured homes.
Specifically:

TAX EXPENDITURES REPORT

SUBSEQUENT HOME SALES EXEMPTION—Based on Division of Motor
Vehicles data on manufactured homes titled in Fiscal Year 2020, we
estimate that the Subsequent Home Sales Exemption may have reduced
state revenue by approximately $252,000 in Fiscal Year 2020. This
estimate is limited to manufactured homes with model years before
1976 because homes constructed after that date are covered under the
Manufactured Homes Exemption and included in our estimate for its
revenue impact. To estimate the revenue impact for the Subsequent
Home Sales Exemption, we multiplied the $8.7 million in total sales of
titled homes with model year dates before 1976 by the 2.9 percent state
sales tax rate. However, similar to the Manufactured Homes
Exemption, this could underestimate the actual revenue impact because
780 of the 1460 pre-1976 homes (53 percent) titled did not have
purchase price data, though some of this title data may not represent
sales of homes.
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 PREFABRICATED HOMES PARTIAL EXEMPTION—Repealing this
exemption could result in homebuyers who purchase modular homes
paying an additional 48 percent of sales tax on those homes. On
average, between late 2016 and 2020, we estimated that this could
have increased state sales taxes on new modular homes by about $1.4
million in each year, with homebuyers paying additional local sales
taxes within local jurisdictions for which the State collects sales tax.
Additionally, stakeholders reported that this exemption is very
important because it creates parity between the prefabricated
housing and the traditional site-built home industries, since sales
taxes are generally only applied to the cost of materials used in the
construction of site-built homes, with the additional cost of labor not
being subject to tax.
 MANUFACTURED HOMES EXEMPTION—Repealing this exemption
would result in homebuyers who purchase manufactured homes
paying sales tax on the purchase of the homes. In Fiscal Year 2020,
we estimated that this could have increased sales taxes on new
manufactured homes by about $3.4 million and by about $2.2
million on subsequent sales of preowned manufactured homes,
though if the Subsequent Home Sales Exemption was maintained,
subsequent sales of the homes would continue to be exempt under
that exemption instead. Likewise, if the Manufactured Homes
Exemption were repealed and the Prefabricated Homes Partial
Exemption was maintained, homebuyers would pay sales tax on
52 percent of the purchase price of a new home, which would have
been an increase of $1.8 million in Fiscal Year 2020. Additionally, if
the homes were financed, taxpayers would owe interest on the sales
tax that is included in their loan. Most stakeholders that we
consulted reported that this exemption is very important and helps
potential homebuyers, particularly low income Coloradans,
purchase manufactured homes.
 SUBSEQUENT HOME SALES EXEMPTION—Repealing this exemption
could result in some preowned manufactured homes being subject to
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We examined the state tax laws of the seven states surrounding
Colorado (Arizona, Kansas, Nebraska, New Mexico, Oklahoma, Utah,
and Wyoming) to determine whether they have similar exemptions for
prefabricated homes. Five of these states (Arizona, Kansas, Oklahoma,
Utah, and Wyoming) partially exempt new homes or first-time sales of
prefabricated homes from sales tax. The exemptions provided in these
states are summarized in EXHIBIT 2.
EXHIBIT 2. SURROUNDING STATES
WITH A SIMILAR EXEMPTION
STATE
Arizona
Kansas

Oklahoma
Utah
Wyoming

EXEMPTION DETAILS
35 percent of the gross proceeds derived from selling
manufactured, mobile, and modular homes is exempt from the
transaction privilege tax, which is similar to a sales tax.
40 percent of the gross proceeds derived from selling
manufactured, mobile, or modular homes is exempt from sales
tax.
45 percent of the sales price of a modular home is exempt from
sales tax; new manufactured homes are exempt from sales tax
and are instead subject to vehicle excise tax on 50 percent of the
retail selling price.
45 percent of the sales price of a manufactured home is exempt
from sales tax; modular homes are fully taxable.
30 percent of the sales price of a manufactured, mobile, or
modular home is exempt from sales tax.

SOURCE: Office of the State Auditor analysis of other states’ statutes and regulations.
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state sales tax and local sales taxes in municipalities and counties
with state-collected sales taxes, particularly those homes that are
placed into manufactured home parks and generally remain tangible
personal property. In Fiscal Year 2020, we estimated that this could
have increased sales taxes on pre-1976 preowned manufactured
homes by about $252,000. Repealing this exemption would be
unlikely to affect sales of preowned modular homes because modular
homes generally become real property once they are installed at the
building site. Repealing the Subsequent Home Sales Exemption
would result in preowned manufactured homes being treated
differently from modular and traditional site-built homes for sales
tax purposes.
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Most of the surrounding states provide exemptions for subsequent sales
and/or sales of used manufactured and modular homes. However, in
Oklahoma, used manufactured homes are exempt from sales tax, but
are subject to vehicle excise tax on 32.5 percent of the retail selling price.
Additionally, in Nebraska, sales of new and used manufactured and
modular homes delivered into the state are subject to sales tax.
ARE THERE TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE IN THE STATE?
Home rule cities established under Article XX of the Colorado
Constitution have the authority to set their own tax policies
independent from the State and are not required to exempt sales of
modular or manufactured homes from their local sales tax. We
examined the municipal codes of the five most populated home rule
cities in 2010, according to Colorado State Demography Office data—
Aurora, Denver, Colorado Springs, Fort Collins, and Lakewood—and
found that Aurora, Colorado Springs, Fort Collins, and Lakewood
exempt subsequent sales of modular and manufactured homes from
their local sales tax; Aurora and Lakewood exempt 48 percent of the
purchase price of new modular and manufactured homes; and Fort
Collins exempts 50 percent of the purchase price of new modular and
manufactured homes. Denver fully taxes sales of new prefabricated
homes, as well as subsequent sales of manufactured homes.
We did not identify any similar tax expenditures or programs at the
state level other than the overlapping of the exemptions included in this
evaluation.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department was not able to provide data on the amount of
exemptions claimed related to prefabricated homes. Therefore, we
estimated the revenue impact of the exemptions using other sources of
data, including Division of Housing information on modular home
installation inspections; U.S. Census Bureau data on manufactured
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The Department’s Retail Sales Tax Return (Form DR 0100) does not
have separate lines where retailers can report partially exempt sales of
modular homes and fully exempt sales of manufactured homes.
Retailers report the Prefabricated Homes Partial Exemption and
Manufactured Homes Exemption on the Other Exempt Sales line (Line
11) of the Schedule B of the Retail Sales Tax Return, which aggregates
several unrelated exemptions and cannot be disaggregated for analysis.
Additionally, according to Department staff, the Subsequent Home
Sales Exemption is not consistently reported on any Department forms,
though the Department reported that some taxpayers may report the
subsequent sale of a home on the Standard Sales Tax Receipt for Vehicle
Sales form (Form DR 0024); however, this form is designed for sales of
motor vehicles rather than manufactured homes.
If the General Assembly determines that more accurate figures are
necessary, it could direct the Department to add additional reporting
lines on its Retail Sales Tax Return and make changes in GenTax, its
tax processing and information system, to capture and extract this
additional information. However, this would increase retailers’
reporting requirements and, according to the Department, this type of
change would require additional resources to develop the form and
complete the necessary programming in GenTax (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax

Expenditures Compilation Report for additional details on the
limitations of Department data and the potential costs of addressing the
limitations).
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home prices; Institute of Building and Safety data provided to us by the
Division of Housing on shipments of manufactured homes into the
state; Division of Motor Vehicles data on manufactured homes titled in
the state; and information from stakeholders. As a result, our estimates
may vary from the actual revenue impact of the exemptions, and we
could not determine how many taxpayers claimed them.
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH STATUTORY PURPOSES AND PERFORMANCE MEASURES FOR
THE PREFABRICATED HOMES EXEMPTIONS.

As discussed, statute and the
enacting legislation for the Prefabricated Homes Exemptions do not
state the exemptions’ purposes or provide performance measures for
evaluating their effectiveness. Therefore, for the purposes of our
evaluation, we considered the following potential purposes for the
exemptions:
 PREFABRICATED HOMES PARTIAL EXEMPTION—We considered its
potential purpose to be only taxing the portion of the purchase price
of a modular or manufactured home that is attributable to materials,
thereby treating modular and manufactured home sales similarly to
traditional site-built homes for sales tax purposes. We identified this
purpose based on the operation of the exemption, our review of the
process used to tax the construction of site-built homes, and
discussions with Department staff and stakeholders.
 MANUFACTURED HOMES EXEMPTION—We considered its potential
purpose to be making manufactured homes more affordable by
eliminating all of the state sales and use tax, which represents an
additional cost to homebuyers when purchasing manufactured
homes. We identified this purpose based on our review of its
legislative history, including the legislative committee discussions on
the enacting legislation for the Manufactured Homes Exemption
[House Bill 18-1315].
 SUBSEQUENT HOME SALES EXEMPTION—We considered its potential
purpose to be treating all subsequent sales of all types of homes the
same for sales and use tax purposes since many manufactured homes
remain tangible personal property after they are placed at the
building site, whereas preowned modular and traditional site-built
homes become real property not subject to sales tax. We identified
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We also developed three performance measures to assess the extent to
which the exemptions are meeting their potential purposes. However,
the General Assembly may want to clarify its intent for the exemptions
by providing purpose statements and corresponding performance
measure(s) in statute. This would eliminate potential uncertainty
regarding the exemptions’ purposes and allow our office to more
definitively assess the extent to which the exemptions are accomplishing
their intended goal(s).
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO

INCLUDE

A

CORRESPONDING

USE

TAX

EXEMPTION

FOR

THE

PREFABRICATED HOMES PARTIAL EXEMPTION. Statute [Section 39-26721(1), C.R.S.] currently provides only a sales tax exemption for the
Prefabricated Homes Partial Exemption. Therefore, it is not clear that
purchasers of qualifying prefabricated homes are exempt from use tax.
It appears that the General Assembly may not have intended that use
tax apply to this circumstance because this would effectively nullify the
tax benefit provided by the sales tax exemption. In practice, Department
of Revenue staff indicated that the Department has not enforced use tax
under this circumstance due to general principles of taxation and
Colorado Supreme Court cases that provide that use tax is a
complement to sales tax and should not be viewed in isolation.
However, the General Assembly may want to amend statute to clarify
whether purchases of prefabricated homes should be exempt from both
sales and use tax.
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this purpose based on discussions with Department staff who
indicated that the purposes of the Subsequent Home Sales Exemption
is to treat modular and manufactured homes similar to traditional
site-built homes.

258

259

FARM CLOSE-OUT SALES TAX
EXEMPTION
EVALUATION SUMMARY

SEPTEMBER 2018
2018-TE3

THIS EVALUATION IS INCLUDED IN COMPILATION REPORT SEPTEMBER 2018

YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1945
None
Could not determine
Could not determine
Could not determine
Yes, but with variable impact based on
local taxes

WHAT DOES THIS TAX
EXPENDITURE DO?
Sales of property used for farming or
ranching
by
Colorado
agricultural
producers who are abandoning operations
and holding a farm close-out sale, either by
auction or private sale, are not subject to
state sales tax and some local sales taxes
under this exemption.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for the Farm Close-Out Sales Tax
Exemption. Based on statutory language,
we inferred that the purpose was to
encourage the purchase and transfer of
used agricultural equipment and supplies
from agricultural producers who are
abandoning operations to new and
WHAT DID THE EVALUATION FIND? ongoing agricultural producers by
The exemption appears to be meeting its reducing the cost to buyers.
purpose, primarily because it eliminates the
local sales taxes that would otherwise apply WHAT POLICY CONSIDERATIONS
to farm close-out sales in many local DID THE EVALUATION IDENTIFY?
jurisdictions, although this impact varies The General Assembly may wish to review
widely depending on local tax policies. The this expenditure’s exemption of on-road
exemption has a limited impact on state sales motor vehicles sold at farm close-out sales
tax liability for most buyers because most of from sales tax, because this appears
the transactions at farm close-out sales are inconsistent with other tax expenditures
now exempt from state sales tax under other that are intended to reduce the sales tax
tax provisions enacted since the Farm Close- liability of farmers and ranchers.
Out Sales Tax Exemption was created.
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Farm Close-Out Sales Tax Exemption [Section 39-26-716(4)(a),
C.R.S.] was enacted in 1945 and exempts from sales tax all purchases
made at “farm close-out sales,” which are sales of an outgoing farmer’s
or rancher’s tangible personal property, including equipment, vehicles,
and other physical property, that is used to carry out agricultural
operations [Section 39-26-102(4), C.R.S.]. The exemption applies to
state sales and use tax and local sales and use taxes for local
governments, such as cities and counties, for which the state collects
sales tax. Home-rule jurisdictions established under Article XX, Section
6 of the Colorado Constitution that collect their own sales taxes have
the authority to enact their own tax policies and are not required to
provide the exemption. To qualify for the exemption, the farmer or
rancher must be attempting to dispose of all property used in their
agricultural operation, which could include tractors, combines, grain
handling equipment, sprayers, motor vehicles, or livestock, and
abandoning the operation. Farmers and ranchers may retain their real
and tangible nonagricultural property, such as their home and personal
property, and still have the sale qualify for the exemption. Farm closeout sales can be made through auctions, estate sales or, beginning in
1964, private sales between farmers or ranchers and buyers.
The Farm Close-Out Sales Tax Exemption is typically applied at the
point of sale and provides an exemption from the general requirement
that sellers of tangible personal property collect and remit state sales tax
from buyers. In most cases, sellers holding a farm close-out sale, which
are typically the farmers or ranchers who own the property or auction
firms that they hire to conduct the sale, are required to obtain a sales tax
license and report the value of exempt sales to the Department of
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Revenue using its Retail Sales Tax Return (Form DR 0100). The amount
sellers report on this form is aggregated with several other sales tax
exemptions and sellers are not required to report how much is
attributable to this specific exemption. Outgoing farmers and ranchers
privately disposing of agricultural items worth $1,000 or less in a given
year are not required to obtain a sales tax license, but must still report
state sales and use tax on Department of Revenue tax form DR 0100A.
This form, which is used to report and remit state sales and use tax from
occasional sales of $1,000 or less each year, also does not require the
seller to specifically report the amount applied to the Farm Close-Out
Sales Tax Exemption.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly identify the intended beneficiaries of this
exemption. Based on the statutory language, we infer that the intended
beneficiaries of this exemption are farmers and ranchers who are
abandoning their agricultural operations, and purchasers—primarily
other farmers and ranchers—of tangible personal property from farm
close-out sales. We could not identify statistics regarding the number
and size of farm close-out sales that occur in the State. However,
agricultural industry representatives and respondents to our survey of
farmers and ranchers indicated that farm close-out sales are common
within the agricultural industry, and the auction firms we spoke with
reported that their practice is to apply the Farm Close-Out Sales Tax
Exemption when they hold farm close-out auctions.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state the purpose of this exemption. Based on
the statutory language and its historical context, we inferred that the
purpose was to encourage the sale and transfer of used agricultural
equipment and supplies from farms and ranches that were closing to
those with new and ongoing agricultural operations by reducing the cost
to buyers purchasing such equipment and supplies. At the time of the
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the Farm Close-Out Sales Tax Exemption is
meeting its purpose, although its impact is primarily limited to taxing
jurisdictions that apply a sales tax on farm equipment.
Statute does not provide quantifiable performance measures for this
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its inferred purpose:
PERFORMANCE MEASURE: Does the Farm Close-Out Sales Tax
Exemption reduce the cost of purchasing agricultural equipment and
supplies through farm close-out sales?
RESULT: The Farm Close-Out Sales Tax Exemption likely provides a
cost-savings to some farmers and ranchers who purchase agricultural
equipment and supplies at farm close-out sales. However, most of the
potential cost savings are due to a reduction in local, as opposed to
state, sales and use taxes and the cost savings vary considerably based
on the interplay between the applicable state and local tax provisions.
Most of the potential cost savings from the Farm Close-Out Sales Tax
Exemption do not come from a reduction in state sales taxes because
most purchases of equipment and supplies at farm close-out sales that
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exemption’s enactment in 1945, which was during the final months of
World War II, the supply of new farm machinery could not keep up
with the large demand for U.S. agricultural products from domestic and
international buyers. Farm close-out auctions were likely an affordable
means for farmers and ranchers to procure such equipment from those
leaving the sector. Therefore, the General Assembly may have intended
the expenditure to encourage these sales by reducing the after-tax cost
of the equipment.
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are to be used for agricultural purposes are also exempt from state sales
tax under other state tax expenditure provisions. Specifically, Sections
39-26-102(19) and 716, C.R.S., provide broader exemptions from sales
and use tax for purchases of most farm equipment and supplies,
regardless of whether they occur at a farm close-out sale, at retail, or
between individuals outside of a farm close-out sale. With the exception
of sales tax exemptions for the sale of livestock, feed, seed, and orchard
trees that were enacted along with the Farm Close-Out Sales Tax
Exemption, these broader exemptions did not exist in 1945, when the
Farm Close-Out Sales Tax Exemption was created. However, with the
establishment of these broader sales tax exemptions for agricultural
purchases, the impact of the Farm Close-Out Sales Tax Exemption, as
it relates to the state sales tax paid by farmers and ranchers, has been
significantly reduced. Instead, the unduplicated state sales tax cost
savings provided by the Farm Close-Out Sales Tax Exemption is mainly
limited to purchasers who do not intend to use the items for an
agricultural purpose under Section 39-26-716, C.R.S., and purchasers
of on-road motor vehicles, because such purchases do not fall under the
other agricultural exemptions and would otherwise be taxed.
Despite its limited impact on farm close-out buyers’ state sales tax costs,
the Farm Close-Out Sales Tax Exemption may provide a significant cost
savings in some local taxing jurisdictions. This is because under Section
29-2-105(1)(d), C.R.S., although the Farm Close-Out Sales Tax
Exemption applies to the calculation of local sales taxes in all local
jurisdictions for which the state collects sales taxes, the broader exemption
for sales of farm equipment under Section 39-26-716, C.R.S., only applies
to the local sales tax in these jurisdictions if they have specifically ratified
a local provision to exempt farm equipment. Therefore, in state-collected
jurisdictions that do not exempt farm equipment from sales and use tax,
the Farm Close-Out Sales Tax Exemption continues to provide a
significant cost savings on purchases of such equipment.
Based on our review of tax rate information published by the Department
of Revenue, only 19 of the State’s 64 counties have enacted the farm
equipment sales tax exemption. An additional 10 counties do not have
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It is also important to note that neither the Farm Close-Out Sales Tax
Exemption, nor any other exemption that may apply to a purchase at a
farm close-out sale, necessarily applies to the local sales tax in homerule taxing jurisdictions established under Article XX, Section 6 of the
Colorado Constitution that collect their own sales taxes. These 71
jurisdictions, which include all of the State’s most-populated cities, set
their own sales tax ordinances independent of state control. While some
exempt purchases at farm close-out sales from sales tax, such provisions
operate outside of the State’s authority.
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any sales tax and two more are home-rule counties that are not
administered by the State, leaving 33 counties where the Farm Close-Out
Sales Tax Exemption provides an unduplicated cost savings on purchases
of farm equipment. Similarly, 8 municipalities and 19 special districts
that have their sales taxes collected by the State have farm equipment
exemptions in place, leaving 143 municipalities and 12 special districts
where the Farm Close-Out Sales Tax Exemption would provide an
additional cost savings. These jurisdictions are distributed across the state
and include many locations with significant agricultural economies.
Based on our review of local sales tax rates, the population-weighted,
average combined local tax rate in Colorado is 1.8 percent, excluding
self-collected home-rule jurisdictions. Therefore, for some large
purchases that would otherwise be taxed at the local level, the Farm
Close-Out Sales Tax Exemption can provide a significant benefit to
buyers. This benefit can vary widely based on the local tax rates, which
can be as high as 7.5 percent or as low as 0.25 percent for the relevant
locations. Overall, these tax benefits could provide a strong enough
incentive to encourage some farmers and ranchers to participate in farm
close-out sales, especially if they plan to purchase more expensive
equipment. For example, a farmer purchasing a $50,000 used tractor at
a farm close-out sale would save $900, based on the 1.8 percent average
population-weighted local tax rate for state-collected local governments.
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
The Farm Close-Out Sales Tax Exemption has a relatively small impact
on state revenue because most of the transactions that occur through
farm close-out sales would likely be exempt from state sales tax because
of other sales tax exemptions. However, the exemption likely results in
some lost state revenue, in particular for motor vehicles and items that
are sold to buyers who intend to use the items for a non-agricultural
purpose. In addition, the exemption probably reduces the revenue of
state-collected local taxing jurisdictions that do not otherwise exempt
sales of farm equipment from sales taxes. This local impact is likely
greatest in jurisdictions where agricultural operations make up a
substantial part of the local economy.
Furthermore, the exemption likely provides a financial benefit to buyers,
in particular those making purchases in local taxing jurisdictions that
would otherwise levy a sales tax on the purchase, those who purchase
motor vehicles, and those who do not intend to use the items purchased
for an agricultural purpose. Overall, this financial benefit may increase
interest and participation in farm close-out sales from these buyers, which
would help sellers conducting farm close-out sales to find buyers and ease
the process of winding down their agricultural operations. As discussed
further below, we could not identify a reliable data source to quantify the
sales volume and number of farm close-out sales that occur in Colorado,
the types of items sold, or the buyers’ intended use (i.e., agricultural vs.
non-agricultural). Therefore, we were not able to quantify the potential
economic costs and benefits.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Farm Close-Out Sales Tax Exemption would increase
taxes for some buyers at farm close-out sales. It appears that buyers in
certain local taxing jurisdictions that do not exempt farm equipment
sales from tax, non-agricultural buyers, and motor vehicle buyers would
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Eliminating the exemption would also change the administrative
requirements for sellers. For example, auctioneers facilitating close-out
sales would no longer need to verify and collect written declarations
from outgoing farmers and ranchers that the items they sell were
previously used as part of an agricultural operation and are therefore,
exempt under the Farm Close-Out Sales Tax Exemption. On the other
hand, sellers, including both auctioneers and farmers and ranchers
making private sales, would need to verify that buyers intend to use the
items purchased for an agricultural purpose in order to apply other
available state sales tax exemptions. Further, some farmers and ranchers
may face the additional requirement to obtain sales tax licenses if some
items they sell at the farm close-out sale become taxable (e.g.,
equipment that will not be used for agriculture). However, it is unclear
how much of an additional burden this would create since some farmers
and ranchers conducting farm close-out sales already fall under this
requirement if they sell some items as part of the sale that do not qualify
for the exemption, such as personal property that was not used for their
agricultural operation.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 44 other states and the District of Columbia that impose a sales
tax, we identified five states that have a tax expenditure similar to the
Farm Close-Out Sales Tax Exemption. These other states’ expenditures
are listed in EXHIBIT 1.1, along with comparisons to Colorado’s
exemption.
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pay most of this additional tax, since the purchases of most agricultural
buyers would otherwise already be exempt under other sales tax
exemptions. Eliminating the exemption might also have a modest
financial impact on farmers and ranchers who are closing out their
operations, since the additional tax on buyers could reduce the number
of participants at auctions or decrease the price buyers at private sales
are willing to pay.

7
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EXHIBIT 1.1. COMPARISON OF COLORADO’S FARM CLOSE-OUT
SALES TAX EXEMPTION AND OTHER STATES’ SIMILAR
EXEMPTIONS
STATE

COLORADO

MINNESOTA

MISSOURI
NORTH
DAKOTA

ONLY
TYPE OF SALES PRIVATE
MUST TAKE
APPLIES TO
TAX
SALES
TYPE OF ELIGIBLE ITEMS
PLACE ON
“CLOSEEXPENDITURE COVERED?
FARM/RANCH?
1
OUTS” ?
Property used in
Exemption
Yes
Yes
No
agriculture
Property used in
agriculture
Exemption
No
No
No
Nonbusiness property
(e.g., household goods)
All property except
Exemption
Yes
Yes
No
inventory
Exemption

No

All property

No

No

No

Yes

Property (including
household goods) used in
agriculture
WASHINGTON

Exemption

No
Does not apply to
property used in
production of marijuana
Property used in
agriculture, and
household goods

WISCONSIN

Exemption

No

Does not apply to
highway vehicles, boats,
pets, and recreational
animals not used in
farming (e.g., racing,
riding, or show animals)

No

No, but must
take place “at
a location
where the
auctioneer
holds 5 or
fewer
auctions” per
year

SOURCE: Source: Bloomberg BNA Tax and Accounting Center.
1
“Close-Outs” refers to situations where the owner of the agricultural operation is planning to cease
operations and is attempting to sell off their assets, with the exception of real estate and personal assets.

One reason that most other states do not have a farm close-out sales tax
exemption is that other, broader exemptions for occasional or isolated
sales likely cover the same transactions in those states, making such an
exemption unnecessary. Specifically, 42 states and the District of
Columbia exempt occasional sales and purchases from sales tax, which
typically includes nonrecurring and infrequent sales of tangible personal
property by an individual who is not in the business of selling that type
of property. Many of the items sold through a farm close-out sale would
likely fall under this type of exemption. However, Colorado does not

268

ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
There are several other state tax expenditures that potentially exempt
property sold through a farm close-out sale from sales tax. Unlike the Farm
Close-Out Sales Tax Exemption, these expenditures require the purchaser
to be engaged in an agricultural business and to use the property purchased
for an agricultural purpose. Together, these expenditures exempt much of
the equipment and supplies purchased by farmers and ranchers and likely
overlap with most of the items sold at farm close-out sales.
Specifically, the following sales tax exemptions could apply to property
sold at a farm close-out sale:
 LIVESTOCK EXEMPTION [Section 39-26-716(4)(a), C.R.S.].
Established in 1943, this exempts most sales of livestock from state
sales tax. The exemption includes most animals raised for
commercial purposes, other than those being raised to be sold as pets.
 FEED FOR LIVESTOCK, SEEDS, AND ORCHARD TREES EXEMPTION
[Section 39-26-716(4)(b), C.R.S.]. Established in 1945, along with
the Farm Close-Out Sales Tax Exemption, this exempts sales of feed,
seeds, and orchard trees used for agricultural purposes.
 STRAW FOR LIVESTOCK AND POULTRY BEDDING EXEMPTION [Section
39-26-716(4)(c), C.R.S.]. Established in 1961, this exempts
agricultural purchases of straw used for animal bedding.
 FARM AND DAIRY EQUIPMENT AND PARTS EXEMPTION [Sections 3926-716(2)(b) and (3)(b), C.R.S.]. Established in 1999 and expanded
in 2001, this exempts most purchases of equipment used for
agricultural purposes from sales tax. However, it does not apply to
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have a similar exemption for occasional sales, though, as mentioned
above, it does not require a sales tax license for sellers that make
occasional sales of $1,000 or less per year.
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on-road motor vehicles which must be registered in the state,
regardless of whether they are used for an agricultural purpose.
 WHOLESALE ADJUVANTS, SEMEN FOR AGRICULTURAL PURPOSES,
AGRICULTURAL COMPOUNDS, AND PESTICIDES EXEMPTION [Section
39-26-102(19)(c) and (d), C.R.S.]. Originally, established in 1999
and expanded in 2012, this includes the sale of adjuvants, semen,
agricultural compounds, and pesticides within the definition of
wholesale sales, which are exempt from sales tax.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue does not track farm close-out sales revenue,
the amount of Farm Close-Out Sales Tax Exemption claimed, or the
taxpayers who claim it, and we could not identify any other reliable source
to obtain this information. Specifically, the Department of Revenue’s
Retail Sales Tax Return (Form DR 0100) does not contain a specific line
for the Farm Close-Out Sales Tax Exemption and taxpayers must lump
this expenditure’s total into a line that includes all exemptions not
specifically listed on the form. Since this line can encompass several
different exemptions, the Department of Revenue does not capture this
data point in GenTax, its tax processing and information system. If the
General Assembly wants to know how many taxpayers claim the Farm
Close-Out Sales Tax Exemption and how much they claim, it could require
the Department of Revenue to add a specific line to the DR 0100 where
taxpayers would be required to report this information and direct the
Department of Revenue to capture the data in GenTax. However, this
change would require resources for the Department of Revenue to update
the form, provide new instructions, and make programming changes in
GenTax to capture the information. (See the Tax Expenditures Overview
section of this Compilation Report for details on the limitations of
Department of Revenue data and the potential costs of addressing these
limitations.) Additionally, the change would increase the administrative
burden on sellers who would be required to separately track and report
exempt farm close-out sales.
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Because the Farm Close-Out Sales Tax Exemption’s exemption of onroad motor vehicles from state and local sales tax is inconsistent with
the State’s treatment of most other motor vehicle purchases, the General
Assembly may wish to review this aspect of the expenditure. Although
the language of the exemption does not specifically list motor vehicles
as an item exempted from sales tax, it defines the items that can be
exempted as “all tangible personal property of a farmer or rancher
previously used by him in carrying on his farming or ranching
operations.” Therefore, if an on-road motor vehicle was used for
farming and ranching operations, its sale falls within the exemption.
However, in 1999 when the General Assembly enacted the Farm
Equipment Sales Exemption [Section 39-26-716(2)(b), C.R.S.], which is
also intended to reduce the sales tax liabilities of farmers and ranchers,
it specifically included on-road motor vehicles (i.e., those subject to the
State’s vehicle registration requirements) “regardless of the purpose for
which such vehicles are used” in a list of items that do not qualify as
“Farm Equipment” for the purposes of qualifying for the exemption
[Section 39-26-716(1)(d), C.R.S.]. Because it is not clear whether the
General Assembly intended to include on-road motor vehicles within
the items exempted from sales tax when the Farm Close-Out Sales Tax
Exemption was enacted in 1945, it may wish to review and, if necessary,
amend the language of the exemption to reflect its tax policy
preferences. Although we could not quantify the potential revenue
impact of this aspect of the exemption during this review, the
Department of Revenue reported that in Calendar Year 2018 it plans to
begin tracking data related to taxpayers who purchased used vehicles at
farm close-out sales who claimed the exemption, so in the future there
may be better data regarding the potential revenue impact to the State.
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SALES TO CHARITABLE
ORGANIZATIONS
EXEMPTION
EVALUATION SUMMARY

SEPTEMBER 2018
2018-TE10

THIS EVALUATION IS INCLUDED IN COMPILATION REPORT SEPTEMBER 2018

YEAR ENACTED
REPEAL/EXPIRATION DATE
REVENUE IMPACT
NUMBER OF TAXPAYERS
AVERAGE TAXPAYER BENEFIT
IS IT MEETING ITS PURPOSE?

1935
None
$45.5 million (CALENDAR YEAR 2016)
Could not determine
Could not determine
Yes

WHAT DOES THIS TAX
EXPENDITURE DO?
This tax expenditure exempts charitable
organizations from paying state sales tax on
purchases related to their charitable
activities and functions. Before claiming the
exemption, a charitable organization must
apply for a certificate of exemption from the
Department of Revenue and present this
certificate to retailers when making
purchases for the sale to be exempt from
tax. The exemption is typically applied at
the time of sale, but an organization can also
pay the sales tax and later apply for a refund
from the Department of Revenue.

WHAT IS THE PURPOSE OF THIS
TAX EXPENDITURE?
Statute does not explicitly state a purpose
for this tax expenditure. We inferred that
the purpose is to exempt charitable
organizations from taxation because
historically, governments, including the
State of Colorado, have considered
charitable organizations to be beneficial to
the public and to reduce the need for
government
services.
Because
the
expenditure was created concurrently with
the establishment of the State’s sales tax, it
appears that the exemption was not
intended to provide new tax benefits for
charitable organizations, but instead to
WHAT DID THE EVALUATION FIND? define which entities and individuals
The exemption is meeting its purpose and is would be subject to the sales tax.
likely
used
widely
by
charitable WHAT POLICY CONSIDERATIONS
organizations in the state.
DID THE EVALUATION IDENTIFY?
Charitable organizations we surveyed
reported some administrative difficulty in
claiming the exemption due to some
retailers refusing to apply the exemption
and differences between state and home
rule city local sales tax requirements.
FOR FURTHER INFORMATION ABOUT THIS REPORT, CONTACT THE OFFICE OF THE STATE AUDITOR
303.869.2800 - WWW.COLORADO.GOV/AUDITOR
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EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
In 1935, the General Assembly enacted the Emergency Retail Sales Tax
Act, which established Colorado’s retail sales tax and created the Sales
to Charitable Organizations Exemption. The General Assembly made
the sales tax and this exemption permanent in 1937, and the exemption
has remained largely unchanged since that time.
According to Section 39-26-718(1)(a), C.R.S., charitable organizations are
not required to pay state sales and use tax on purchases related to their
charitable activities and functions. In addition, charitable organizations are
not required to pay local sales taxes for purchases made in local taxing
jurisdictions, such as statutory cities and counties, which have their local
sales taxes collected by the State on their behalf, because statute [Section
29-2-105(1)(d)(I), C.R.S.] mandates that these local governments apply
most of the State’s sales tax exemptions, including the Sales to Charitable
Organizations Exemption. Home rule cities established under Article XX,
Section 6 of the Colorado Constitution that collect their own sales taxes,
have the authority to set their own tax policies independent from the State
and are not required to exempt charitable organizations from their local
sales tax, although many choose to do so.
A charitable organization is defined in statute [Section 39-26-102(2.5),
C.R.S.] as “any entity organized and operated exclusively for religious,
charitable, scientific, testing for public safety, literary, or educational
purposes, or to foster national or international sports competition…, or
for the prevention of cruelty to children or animals,” and new legislation,
House Bill 18-1218, includes veterans’ organizations in this definition as
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well. Additionally, to qualify as a charitable organization, none of the
organization’s income may benefit a private individual directly, nor can
the organization substantially participate in lobbying activities, or
intervene in the campaigns of political candidates. The State’s definition
of a charitable organization substantially follows the federal definition
provided in Section 501(c)(3) of the Internal Revenue Code.
To claim this exemption, an organization must apply to the Department
of Revenue to verify its eligibility and receive a certificate of exemption
(Form DR 0715). The organization must present the exemption
certificate to retailers to claim the exemption when making purchases.
Retailers are responsible for verifying an organization’s tax exempt
status and maintaining records of sales to charitable organizations,
including the organizations’ Colorado certificate of exemption
numbers, the dates of the sale, descriptions of the items purchased, and
the organizations’ names and addresses. In addition to the certificate of
exemption, charitable organizations may provide retailers with a
Standard Colorado Affidavit of Exempt Sale Form (DR 5002) that
contains these details about the organization and transaction as a
courtesy to retailers. This form is intended to help retailers accurately
calculate their monthly or quarterly sales tax remittance, but retailers
are not required to submit this form to the Department with their Retail
Sales Tax Returns (Form DR 0100). Retailers are required to report
exempt sales to charitable organizations on their Retail Sales Tax
Returns; these sales are combined on a single line with sales to
government entities, which are also exempt from sales tax. If a retailer
is unsure whether a transaction qualifies for the exemption or questions
the authenticity of an organization’s documents, the retailer may refuse
to accept the certificate of exemption and collect and remit sales tax on
the transaction. If this occurs, charitable organizations have to pay the
tax in order to complete the sale, but may submit a claim for a refund
to the Department of Revenue (Form DR 0137B).
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Statute does not explicitly identify the intended beneficiaries of this
exemption. We infer that the main beneficiaries of this exemption are
charitable organizations and Coloradans that utilize the services,
products, or experiences that charitable organizations provide.
According to Internal Revenue Service data, there are more than 21,000
charitable organizations qualifying under Section 501(c)(3) of the
Internal Revenue Code in Colorado. Charitable organizations serve
many groups in the state and exist for a wide variety of purposes,
including religion, arts, education, health care, human services,
research, emergency relief, animal welfare, and the environment. As a
result, the benefit these organizations receive from the exemption can
vary based on the volume and type of retail purchases they make.
According to our survey of charitable organizations, the items most
frequently purchased using the exemption are office supplies and
equipment, items consumed in the course of providing direct
programming, and catering for programs and events.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for this tax expenditure. We
inferred based on the enactment date and statutory language that the
purpose is to exempt charitable organizations from taxation. Because
the expenditure was created concurrently with the establishment of the
State’s sales tax, it appears that the exemption was not intended to
provide a new tax benefit for charitable organizations, but instead to
define which entities and individuals would be subject to the sales tax.
In the United States, there is a well-established history of providing
preferential tax treatment to charitable organizations because
governments, including the State of Colorado, have considered them to be
beneficial to the public and to help reduce the need for government services
and resources. Therefore, tax exemptions for charitable organizations are
a common structural element within many states’ tax codes.
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We determined that the exemption is meeting its purpose because
charitable organizations are widely using it to avoid paying sales taxes.
Statute does not provide quantifiable performance measures for this tax
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its inferred purpose.
PERFORMANCE MEASURE: To what extent has the Sales to Charitable
Organizations Tax Exemption been used by charitable organizations?
RESULT: We found that the exemption is likely being used by most
charitable organizations who make otherwise taxable purchases.
Although data constraints prevented us from quantifying how many
organizations benefited from the exemption and by how much, we
conducted a survey of a non-statistical sample of charitable organizations
based in Colorado to assess the extent it is being used and obtain input
from those organizations using it on its impact on their organizations and
its overall administration. Of the 152 survey respondents that answered
the question in our survey, 124 (82 percent) reported that their
organization uses this exemption approximately 75 percent or more of
the time that it makes otherwise sales-taxable purchases.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We estimate that this tax expenditure resulted in $45.5 million of
forgone state revenue in Calendar Year 2016 and a corresponding tax
savings to charitable organizations. In addition, because the local
governments that rely on the State to collect their sales taxes must also
apply the exemption to their local sales taxes, we estimated the revenue
impact to local jurisdictions. Home rule jurisdictions that self-collect
their sales taxes are not included in this estimate because they set their
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EXHIBIT 1.1. REVENUE IMPACT ESTIMATES FOR THE SALES
TO CHARITABLE ORGANIZATIONS EXEMPTION FOR
STATE AND LOCAL JURISDICTIONS
CALENDAR YEAR 2016 (IN MILLIONS)
State
Local Jurisdictions
TOTAL

REVENUE IMPACT
$45.5
$28.4
$73.9

SOURCE: Office of the State Auditor analysis of Secretary of State, Internal Revenue Service,
Guidestar, Department of Revenue, and survey data.

Because the Department of Revenue was unable to provide data specific
to the amount claimed for this exemption, we used publicly-available
IRS financial data for charitable organizations registered with the
Colorado Secretary of State and survey responses from eligible
organizations to estimate these figures. First, we estimated total
expenses for charitable organizations for 2016 using expenses they
reported on their IRS Form 990 for Calendar Years 2009 through 2016,
which is publicly available for active organizations, adjusting 2009
through 2015 to 2016 dollars using the Consumer Price Index for the
Denver-Aurora-Lakewood metropolitan area, prepared by the Bureau
of Labor Statistics. Because we had less information for the smallest
organizations and religious places of worship, we excluded them from
our IRS Form 990 analysis, but made a small (about 2 percent)
adjustment to our estimate to account for them, using a subset of IRS
data on charitable organizations with gross receipts of less than $25,000
from Form 990-N filers, which is for charitable organizations with gross
receipts of $50,000 or less, and Department of Revenue data on
registered places of worship to estimate their expenses.
Using this information, we estimated that charitable organizations in
Colorado had $15.1 billion in expenses for Calendar Year 2016.
Because the reported expenses include many expenses, such as staff
salaries and overhead costs that would not be subject to sales tax
regardless of the exemption, we used information provided by our
survey respondents to estimate that, on average, 10.4 percent of
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tax policies independently from the State. The revenue impact estimates
are summarized in EXHIBIT 1.1.
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charitable organizations’ expenses would be subject to sales tax without
the exemption. We then used this rate to estimate that without the
exemption, $1.6 billion of the organizations’ expenses would be subject
to sales tax. We applied Colorado’s 2.9 percent sales tax rate to these
otherwise taxable expenses to calculate the total forgone state sales tax
revenue. For the local government revenue impact estimate, we used the
same method, but applied an average local sales tax rate (combining
city and county tax rates and excluding home rule jurisdictions with
self-collected sales taxes) of 1.8 percent, which we weighted based on
the population of each local government.
With the passage of House Bill 18-1218, which expanded the definition
of a “charitable organization” to include veterans’ organizations, the
revenue impact to the State for the Sales to Charitable Organizations
Exemption is expected to increase slightly after July 1, 2018, when this
law takes effect. Legislative Council staff estimated the annual revenue
impact specifically related to the inclusion of veterans’ organizations as
charitable organizations under the exemption to be approximately
$60,000 per year.
In addition to the direct impact of the exemption on state revenue, we
estimate that the exemption reduces the tax burden on charitable
organizations by about $73.9 million per year, including both state and
local tax reductions and using the same analysis as above. There are
several economic benefits that may result from this reduction in costs.
For example, although we lacked data to quantify the number of jobs
and wages supported by the savings realized by charitable organizations,
16 percent of organizations responding to our survey indicated that the
exemption helps them retain additional paid staff. Therefore, the
exemption may increase personal income in the state and state income
tax collections, potentially offsetting some of the reduction in sales tax
collections. In addition, about 60 percent of our survey respondents
indicated that the exemption helps them sustain the quantity of services
they provide. These services overlap with a number of state programs,
including those aimed at providing food, housing, education, and
recreation. Therefore, the exemption may also decrease the need for or

279

WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
If this exemption was eliminated, it would increase operating costs for
many charitable organizations and could cause some of them to
compensate by providing fewer services, products, and experiences;
increasing fundraising; or decreasing staffing. Based on our analysis of
charitable organizations’ expenses, we estimate that including the
impact of both the state and local sales tax reduction, on average, the
exemption provides a less than 1 percent reduction in the organizations’
total expenses ($73.9 million compared to total expenses of $15.1
billion). However, for specific organizations, the impact can vary,
depending on the proportion of the organization’s expenses that come
from otherwise taxable purchases. The organizations responding to our
survey indicated that the exemption is significant to them. Specifically,
86 percent stated that the sales and use tax exemption was moderately
or extremely important to their organization, and 97 percent stated that
they believe the exemption is moderately or extremely important to the
nonprofit sector in Colorado. The survey respondents provided a
variety of comments explaining the impact that eliminating the
exemption could have on their operations, which we categorized and
summarize in EXHIBIT 1.2.
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supplement government services, although we lacked data to reliably
estimate this impact. Furthermore, the exemption may encourage
charitable organizations to make additional retail purchases due to the
lower after-tax cost, although this impact is likely limited by the
organizations’ need for goods and supplies to support their activities.
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EXHIBIT 1.2. REPORTED IMPACT OF REMOVING THE SALES
TO CHARITABLE ORGANIZATIONS EXEMPTION

QUESTION)

60

OF

RESPONSES (OF 134 RESPONSES

80

TO THIS

90

NUMBER

SALES TO CHARITABLE ORGANIZATIONS EXEMPTION

10

70

60%

50
40
30

35%

20

16%

10

11%

0
PERCENTAGE

OF

RESPONDENTS

INCREASE FUNDRAISING
REDUCE EMPLOYEES OR EMPLOYEE HOURS

REDUCE SERVICES OR INCREASE PRICES
NO SUBSTANTIAL IMPACT

SOURCE: Office of the State Auditor analysis of responses to survey of Colorado charitable
organizations conducted by the Office of the State Auditor in March 2018.

Although most organizations indicated that the exemption provides
them with an important benefit, approximately 11 percent of the
organizations that participated in our survey reported that this
exemption does not have a substantial impact on their operations.
Specifically, some organizations reported that they do not regularly
purchase large amounts of tangible personal property because they are
service-based organizations, or they mostly purchase items that are
already exempt from sales tax under other provisions of statutes. For
example, many human services organizations reported that they
frequently purchase food that is classified as food for home
consumption, which is already exempt from state sales and use tax
[Section 39-26-707(1)(e), C.R.S.].
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 44 other states that impose a sales and use tax, 27 offer a broad
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ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
There are several other tax expenditures in Colorado that reduce the
amount of taxes a charitable organization may pay. For example,
Colorado does not impose an income tax on most income earned by
charitable organizations [Section 39-22-112(1), C.R.S.], and occasional
sales by charitable organizations are not subject to sales tax under
certain circumstances [Section 39-26-718(1)(b), C.R.S.]. The Colorado
Constitution [Article X, Section 5] also exempts real and personal
property used exclusively by charitable organizations from local
property taxes. Additionally, charitable organizations may benefit from
other more specific sales and use tax exemptions, such as:
 Food for home consumption [Section 39-26-707(1)(e), C.R.S.].
 Prescription drugs and certain medical equipment, devices, and
supplies [Section 39-26-717, C.R.S].
 Sales of tangible personal property that becomes an ingredient or
component part of a product or service being manufactured,
compounded, or furnished [Section 39-26-102(20)(a), C.R.S.].
 Tangible personal property for use in food manufacturing when the
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sales and use tax exemption for charitable organizations that is similar
to Colorado’s exemption. Eight additional states offer a limited sales
tax exemption for some charitable organizations; in these states, the
exemption is typically limited to a few statutorily-listed organizations
or specific types of organizations (e.g., nonprofit hospitals, relief
organizations, churches). Nine states and the District of Columbia do
not have a general sales tax exemption for charitable organizations,
though some of these jurisdictions allow for minor exceptions. Aside
from North Carolina and Utah, which require taxpayers to claim the
exemption through a refund, all of the states that have a broad
exemption apply it at the point of sale.
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property becomes an integral part or constituent part of the food
product [Section 39-26-102(20)(b), C.R.S.].
 Sales from wholesalers to retailers or other wholesalers (if an
organization makes purchases of items for resale) [Section 39-26102(19)(a), C.R.S.].
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
We lacked sales tax return data necessary to precisely calculate the
amount of the exemption claimed and the number of organizations
claiming it. Although the Department of Revenue collects data on retail
sales made to charitable organizations and governments on its Retail
Sales Tax Return form DR 0100, the form includes a single line to
report these sales, and retailers must combine the total sales from each
category when filing. This information cannot be disaggregated and is
not captured by GenTax, the Department of Revenue’s tax processing
system. In addition, the Department of Revenue does not capture the
amount of refunds issued specifically under the exemption. If the
Department of Revenue modifies its Retail Sales Tax Return form DR
0100 to include a separate reporting line for sales to charitable
organizations, programs GenTax to capture this information from the
return, and begins tracking refunds issued under the exemption, we
would be able to more reliably report the revenue impact to the State.
However, this would require additional resources and staff time for the
Department of Revenue and would create additional tracking and
reporting requirements for retailers (see the Tax Expenditures Overview
section of this Compilation Report for details on the limitations of
Department of Revenue data and potential costs for addressing them).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
Although most charitable organizations reported that they use the
exemption, they also reported that administrative issues can make it
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 There is not a consistent process applied by all retailers regarding
which documents need to be provided by the charitable organization
and whether the retailer stores the organization’s information for
future use or if the organization has to provide its documentation on
each separate occasion.
 Some retailers do not understand how the exemption works and who
is eligible for it.
 Many checkout staff have not been trained by retail management on
how to apply the exemption during a transaction.
 It is time-consuming and difficult for some retailers to verify in
advance of a purchase that an organization is eligible for the
exemption.
 Some retailers decline to apply the exemption, though they do not
always provide a reason.
 Some retailers are not aware of the exemption.
Further, these issues are complicated by Colorado’s laws regarding local
government taxes, which may result in confusion for retailers in
applying the exemption. Specifically, the State’s 71 home rule, selfcollected municipalities have the authority [Colorado Constitution,
Article XX, Section 6] to decide whether to exempt purchases made by
charitable organizations from their local sales and use taxes and to
create a separate local charitable organization exemption certificate
application process. We reviewed the tax regulations for the fifteen most
populous home rule, self-collected cities and found that they all provide
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difficult to claim under certain circumstances. Specifically, almost onethird of the respondents to our survey reported that they find this
exemption to be very or somewhat difficult to claim. Respondent
comments suggest that the difficulty arises during the retail transaction
process, specifically because:
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some type of sales tax exemption for charitable organizations, but the
requirements vary among cities and are not always the same as those
for the state sales tax exemption. For example, seven home rule, selfcollected cities provide a blanket exemption for charitable organizations
without a separate application process, eight require a separate
application and certificate, and one limits which charitable
organizations qualify for the exemption based on their annual gross
revenue. In addition, organizations located, or making purchases, in
some home rule cities must often present two charitable certificates, one
for the State and one for the city, when making purchases. Although the
state exemption should be applied to the state sales tax regardless of
local tax laws, the variation between locations can create uncertainty
among retailers and charitable organizations regarding which
documents are required in order to apply the exemption, and some
charitable organizations reported difficulty using the exemption under
these circumstances.
When a retailer refuses to apply the sales tax exemption, the charitable
organizations holding a certificate of exemption can apply for a refund
of the sales taxes paid from the Department of Revenue. However,
while 24 percent of our survey respondents reported that retailers have
refused to honor their exemption, 6 percent reported applying for a
refund, which may indicate that charitable organizations do not have
the resources to apply for refunds or that applying for refunds is not a
cost-effective use of staff time, especially if they must apply separately
for a state refund and a city refund in the case of a home rule, selfcollected municipality. Additionally, this can be a financial burden on
charitable organizations since, according to Department of Revenue
staff, refunds typically take between 6 and 9 months to process. Having
to issue refunds also places additional administrative burden on the
Department of Revenue.
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EVALUATION SUMMARY

THIS EVALUATION WILL BE INCLUDED IN COMPILATION REPORT SEPTEMBER 2020
SALES TAX EXEMPTION

USE TAX EXEMPTION

YEAR ENACTED

1977

1977

REPEAL/ EXPIRATION DATE

None

None

REVENUE IMPACT

None

Minimal, if any

NUMBER OF TAXPAYERS

None

Could not determine

AVERAGE TAXPAYER BENEFIT

None

Could not determine

IS IT MEETING ITS PURPOSE?

Yes, by clarifying statute, but it is
not used by taxpayers.

Yes, by clarifying statute, but it is
likely used by few taxpayers, if at all

WHAT DO THESE TAX
EXPENDITURES DO?
The Complimentary Marketing Property to
Out-of-State
Vendees
Exemptions
(Marketing Property Exemptions) [Section
39-26-713 (1)(b) and (2)(i), C.R.S.] provide a
sales and a use tax exemption available to
businesses that transfer items to an out-ofstate vendee to use in selling the businesses’
products and do not receive any payment
from the vendee for these items.
WHAT DID THE EVALUATION FIND?
We determined that the sales tax exemption
covers transactions that would already be
considered exempt and so taxpayers do not
have a need to use it. In addition, the use tax
exemption is likely used by few taxpayers, if at
all, with Department of Revenue staff and CPAs
we contacted being unaware of any taxpayers
who use it.

WHAT IS THE PURPOSE OF THESE
TAX EXPENDITURES?
Statute does not explicitly state a purpose for the
Marketing Property Exemptions. We inferred
that the purpose was to clarify the application of
the State’s sales and use tax for out-of-state
transfers of marketing property. In particular, it
may not have been clear to businesses whether
they should pay use tax when transferring
marketing property to vendees free of charge
and the exemptions serve to clarify that the
transfers are not subject to the tax.
WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?
The General Assembly could consider repealing
the Marketing Property Exemptions since they
appear to be rarely, if ever used. However,
because they may add clarity to the application
of the State’s sales and use taxes, the General
Assembly may want to keep them in place.
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TO OUT-OF-STATE
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EVALUATION RESULTS
WHAT ARE THE TAX EXPENDITURES?
The Complimentary Marketing Property to Out-of-State Vendees Exemptions
(Marketing Property Exemptions) [Section 39-26-713 (1)(b) and (2)(i), C.R.S.]
provide two parallel exemptions, one for sales and one for use tax. These
exemptions are available to businesses that transfer items to an out-of-state
vendee to use in selling the businesses’ products when the businesses do not
receive any payment or “consideration, other than the purchase, sale, or
promotion” of their products [Section 39-26-713(1)(b), C.R.S.]. One example
would be a Colorado manufacturer of air freshener canisters that delivers air
freshener dispensers (which only work with the canisters) to customers outside
the state free of charge. When the manufacturer removes from inventory,
stores, and then ships the dispensers for the purpose of selling the
manufacturer’s air freshener canisters, the transfer of the dispensers qualifies
for the use tax exemption. Another example would be a Colorado tire
manufacturer that also manufactures marketing items, such as tire display
racks. The manufacturer sends the racks to out-of-state retailers in order to
display its tires for sale. When the manufacturer removes the racks from its
inventory for this purpose, it qualifies for this exemption and does not have to
pay Colorado sales or use tax on those racks. House Bill 77-1535 created these
exemptions, which have remained substantially unchanged since 1977.
According to the Department of Revenue, it does not have an established
process for taxpayers to claim the Marketing Property Exemptions. Businesses
are still able to use the exemptions, but they do not report their use or take any
administrative action other than excluding the value of the transferred property
from the amounts they report as sales or taxable use.
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Statute does not explicitly identify the intended beneficiaries of the Marketing
Property Exemptions. Based on our review of statute, regulations, applicable
case law, Department of Revenue taxpayer guidance documents, and
discussions with CPAs and Department of Revenue staff, we inferred that the
intended beneficiaries are Colorado businesses that remove items, such as
displays, dispensers, and signs, from their inventory to send, free of charge, to
out-of-state vendees, which can include individual customers, in order to
market the products they sell. Therefore, although we lacked data on the types
of businesses that use them, the exemptions could potentially benefit a wide
range of Colorado manufacturers and wholesalers that sell products outside
the state.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not explicitly state a purpose for the Marketing Property
Exemptions. We inferred that the purpose was to clarify the application of the
State’s sales and use tax for out-of-state transfers of marketing property. In
particular, it may not have been clear to businesses whether they should pay
use tax when transferring marketing property to vendees free of charge and the
exemptions serve to clarify that the transfers are not subject to the tax.
Generally, if a business purchases tangible personal property with the intent to
resell it or incorporate it into a product for sale, the sale is exempt from sales
tax under the Wholesale Sales Tax Exemption [Sections 39-26-102(18)-(20),
and 39-26-713(2), C.R.S.]. However, if after receiving the property, the
wholesaler or manufacturer does not sell it, but instead removes it from its
inventory and uses it for its own purposes, it is required to pay use tax on the
value of the property. Therefore, in the case of marketing property transferred
out-of-state, it may have been unclear to businesses whether they needed to pay
use tax on the transfers if they remove the marketing property from inventory
and transfer it to a vendee, to facilitate a sale of other products, but without
selling the marketing property itself. We inferred this purpose based on our
review of legislative history and statutory language, discussions with CPAs, and
Department of Revenue guidance.

TAX EXPENDITURES REPORT

WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
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ARE THE TAX EXPENDITURES MEETING THEIR PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE THIS
DETERMINATION?
We found that the Marketing Property Exemptions are meeting their purpose,
but only to a limited extent, because they appear to be used by few taxpayers,
if at all. However, they may continue to serve their purpose of clarifying that
the transfers of marketing property that they cover are exempt from sales and
use tax. Statute does not provide a quantifiable performance measure for this
exemption. Therefore, we created and applied the following performance
measure to determine the extent to which the exemptions are meeting their
purpose:
PERFORMANCE MEASURE: To what extent are Colorado companies using the
exemptions to avoid paying sales and use tax on complimentary items they
provide to out-of-state retailers or consumers in order to sell the companies’
products?
RESULTS: We found that the Marketing Property Exemptions appear to be
used by few taxpayers or not at all.

Sales tax exemption. Although we lacked data to confirm that no taxpayers
have used the sales tax exemption, based on our review of statute and
regulations, and discussions with Department of Revenue staff, we could not
identify a situation where a taxpayer would need to use it. Specifically, the
delivery of personal property outside the state is not subject to Colorado sales
tax, since Colorado only imposes a sales tax on retail sales made in Colorado
[Sections 39-26-102(9) and 104, C.R.S.]. Because the marketing property must
be delivered outside the state in order to qualify for the Marketing Property
Exemptions, it would already be exempt from Colorado sales tax under these
broader provisions. Furthermore, according to Section 39-26-102(10), C.R.S.,
there must be a corresponding exchange of consideration (i.e., monetary
payment, property or services) for a transfer of personal property to be
considered a sale subject to sales tax. According to Department of Revenue
staff, it is unlikely that the transfers covered under the exemption would be
considered sales because businesses transfer the property free of charge and
thus, the transfers lack the necessary exchange of consideration.
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Although it appears that few taxpayers use these exemptions, because some
businesses likely engage in the types of transactions they cover, the Marketing
Property Exemptions may continue to serve their purpose of clarifying statute
even though the intended beneficiaries likely apply other exemptions to avoid
paying sales and use tax.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
Although we lacked data to determine the actual cost of the Marketing
Property Exemptions to the State, we determined that any revenue forgone by
the State from these tax expenditures is likely minimal. Specifically, we
determined the sales tax exemption has no cost to the State because eligible
transfers of property would have already been exempted from sales tax without
the expenditure. Because the use tax exemption is likely used by few taxpayers
if at all, we determined that it likely has little or no revenue impact to the State.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
Because it appears that the tax expenditures are either not used, or used only
by a small number of taxpayers, we determined that the overall impact of
eliminating the Marketing Property Exemptions would likely be minimal. As
discussed, it appears that the sales tax exemption is not being used and so there
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Use tax exemption. Although we lacked data to confirm that no taxpayers have
used the use tax exemption, Department of Revenue staff told us that they
consider this to be an obscure exemption that is rarely, if ever used.
Additionally, Department of Revenue staff indicated that they have not
collected information on the exemption’s use and have not interacted with any
taxpayers regarding the exemption, such as discussing how to take the
exemption or what circumstances qualify, which indicates few taxpayers are
aware of it. Further, we consulted with several CPAs practicing in Colorado
and they were not familiar with the exemption. None of the CPAs had heard
of a taxpayer using it. One CPA told us that the taxpayers that could potentially
use the exemption are companies with sophisticated tax law knowledge that
operate on a large-scale over numerous states or countries.
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would be no impact to beneficiaries if it were eliminated. To the extent it is
used, eliminating the use tax exemption could result in current beneficiaries
potentially having to pay use tax on all items they removed from inventory to
send out-of-state to help sell their product. However, as discussed, it was not
necessarily clear at the time that the exemptions were created that the
transactions they cover were taxable, so some current beneficiaries might
determine that they can continue to exempt these transfers from use tax even
if the exemption were eliminated. Alternatively, companies might choose to
charge money for these items instead of giving them away on a complimentary
basis.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We did not identify any similar tax expenditures in other states.
ARE THERE TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE IN THE STATE?
We did not identify any tax expenditures or programs with a similar purpose
available in the state.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue was not able to provide us with data for the
Marketing Property Exemptions because taxpayers are not required to report
their use on any form. To obtain data on the extent to which the exemptions
are being used, the Department of Revenue would have to create new reporting
lines on its sales and use tax reporting forms (Forms DR 0100, DR 0173, and
DR 0137B) and then capture and house the data collected on those lines in
GenTax, its tax processing and information system, which would require
programing changes and additional resources. These changes may not be costeffective since the exemptions appears to be rarely used (See the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for details on the limitations of Department
of Revenue data and the potential costs of addressing these limitations).
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THE GENERAL ASSEMBLY COULD CONSIDER REPEALING THE MARKETING
PROPERTY EXEMPTIONS SINCE THEY APPEAR TO BE USED BY FEW
TAXPAYERS, IF AT ALL. Specifically, we could not identify a circumstance under
which a taxpayer would need to use the sales tax exemption. Because property
must be transferred outside the state to qualify, this type of transaction would
already be exempt because only in-state sales are subject to sales tax. Further,
such transactions likely do not qualify as taxable sales because they are made
free of charge. In addition, although some taxpayers could potentially claim
the use tax exemption, we could not find evidence that taxpayers are claiming
it, with neither the Department of Revenue nor CPAs we contacted being
aware of any such taxpayers. However, the General Assembly may want to
keep the exemptions in place in order to clarify that the qualifying transactions
are not taxable.
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IDENTIFY?
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MATERIALS USED IN IRON, STEEL, AND
VANADIUM-URANIUM ORE MANUFACTURING
AND PROCESSING EXEMPTION
EVALUATION SUMMARY | JULY 2021 | 2021-TE17

TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE

Sales and use
1982
None

REVENUE IMPACT
NUMBER OF TAXPAYERS

Could not determine
Could not determine

KEY CONCLUSION: We could not determine if any taxpayers continue to use this exemption,
though it appears that there are only a few companies in the state that produce iron or steel and
could potentially use it. Additionally, because vanadium-uranium ore is no longer processed in the
state, the exemption, as it relates to these materials, is obsolete.
WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Materials Used in Iron, Steel, and VanadiumUranium Ore Manufacturing and Processing
Exemption (Materials Exemption) [Section 39-26706(3), C.R.S.] exempts from sales and use tax the
purchases, sales, storage, use, or consumption of
refractory materials and carbon electrodes used in
manufacturing iron and steel for profit and
inorganic chemicals used in the processing of
vanadium-uranium ores.

The General Assembly may want to consider:

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statute and the enacting legislation for the exemption
do not explicitly state its purpose; therefore, we could
not definitively determine the General Assembly’s
original intent. Based on the operation of the
exemption, a Colorado Supreme Court decision prior
to its enactment, along with recordings of legislative
hearings, we considered a potential purpose: to ensure
that sales tax is only applied to purchases made by final
metal products consumers instead of at multiple steps
through the iron, steel and vanadium-uranium
production process.



Establishing a statutory purpose and performance
measures for the exemption.



Repealing the exemption for inorganic materials
used in vanadium-uranium ore processing, since
there are no longer any facilities in the state that
process vanadium-uranium ore.
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MATERIALS USED
IN IRON, STEEL, AND
VANADIUM-URANIUM
ORE MANUFACTURING
AND PROCESSING
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Materials Used in Iron, Steel, and Vanadium-Uranium Ore
Manufacturing and Processing Exemption (Materials Exemption)
[Section 39-26-706(3), C.R.S.] exempts from sales and use tax
purchases, sales, storage, use, or consumption of refractory materials
and carbon electrodes used in manufacturing iron and steel for profit
and inorganic chemicals used in the processing of vanadium-uranium
ores. The exemption was created in 1982 by House Bill 82-1168 and
applies to manufacturers who use, rather than resell, refractory
materials and carbon electrodes they purchase. Manufacturers use the
eligible materials as follows:
 REFRACTORY MATERIALS are used in the lining and construction of
furnaces and other equipment used in the steelmaking process.
Examples of these materials include brick, clay, and plastic. The
principal function of refractory materials is to protect the furnaces
and other steelmaking equipment from the heat generated in the
steelmaking process. When these materials are exposed to molten
metal, they are slowly consumed and small amounts can be found in
the finished steel products. The refractory materials that do not come
into direct contact with the molten metal deteriorate and must be
replaced periodically.
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 INORGANIC CHEMICALS used in vanadium-uranium ore processing
include sulphuric acid and liquid solvents. The ore is treated with
sulphuric acid to dissolve the vanadium and uranium. A liquid
solvent is then used to separate the uranium, leaving the vanadium
in an acid solution. The vanadium is used in steel production.
Purchasers, typically processors and manufacturers, claim the
exemption at the time of the sale and the seller then reports the
exemption on the Department of Revenue’s Retail Sales Tax Return
(Form DR 0100), Line 12 of Schedule A. If a seller does not apply the
exemption to an eligible sale, purchasers may submit a Claim for
Refund of Tax Paid to Vendors (Form DR 0137B) to the Department
to request a refund. Statute [Section 29-2-105(1)(d)(I), C.R.S.] requires
all local governments that have their sales taxes collected by the State
to apply the Materials Exemption. However, Article XX, Section 6 of
the Colorado Constitution gives self-collected home-rule cities and
counties the authority to create their own tax policies.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the
exemption. Based on a Colorado Supreme Court case immediately prior
to its enactment, legislative testimony, and its operation, we inferred the
intended beneficiaries are iron and steel manufacturers and uraniumvanadium ore processors that purchase the required inorganic
chemicals, refractory materials, and carbon electrodes. Steel and iron
final consumers may be indirect beneficiaries of this exemption to the
extent that processors and manufacturers pass their tax savings on in
the form of lower prices.
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 CARBON ELECTRODES are used in the production of steel in an electric
arc furnace. The electrodes, which are typically graphite rods, are
lowered into this furnace and cause an electric arc that generates a
high degree of heat. Some electrodes are also dipped into the molten
metal to increase its carbon content.
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The U.S. Census Bureau 2018 Economic Survey indicates that there are
currently six companies in Colorado that manufacture steel and could
potentially benefit from the exemption, though we lacked information
necessary to determine whether they use the applicable materials as part
of their production process. Additionally, although we identified at least
one company that processed vanadium and uranium at the time the
exemption was created, according to the Division of Reclamation,
Mining and Safety within the Department of Natural Resources,
Colorado no longer has any operating facilities that process vanadium
or uranium. Processing requires a U.S. Nuclear Regulatory Commission
license and the only licensed mill in the U.S. is at the White Mesa near
Blanding, Utah.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the exemption do not explicitly
state its purpose; therefore, we could not definitively determine the
General Assembly’s original intent. Based on the operation of the
exemption, a Colorado Supreme Court decision prior to its enactment,
and recordings of legislative hearings for House Bill 82-1168, we
considered a potential purpose: to ensure that sales tax is only applied
to purchases made by final metal products consumers instead of at
multiple steps through the iron, steel, and vanadium-uranium
production process.
In the year prior to the enactment of the Materials Exemption, the
Colorado Supreme Court ruled in CF&I Steel Corp. v. Charnes, 637
P.2d 324 (Colo. 1981) that refractory materials and carbon electrodes
did not qualify for the broader Wholesales Exemption [Section 39-26102(20) and 39-26-713(2)(e), C.R.S.], which exempts ingredients and
component parts incorporated into manufactured goods from sales and
use tax. The court stated that since refractory materials and carbon
electrodes are only found in trace amounts in finished steel, they are not
a constituent part of the process and not an essential ingredient in the
finished product.
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not determine whether the Materials Exemption is meeting its
purpose because no purpose is provided in statute or its enacting
legislation. Furthermore, due to a lack of information, we could not
determine if it is meeting the purpose we considered in order to conduct
the evaluation.
Statute does not provide quantifiable performance measures for this tax
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose.
PERFORMANCE MEASURE: To what extent is the exemption applied to

eligible purchases of inorganic chemicals, refractory materials, and
carbon electrodes for iron and steel manufacturing and vanadiumuranium processing?
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According to legislative hearings, the Materials Exemption was a direct
response to this decision. Furthermore, during the hearings, the bill
sponsor added an amendment to the bill, including inorganic chemicals
used in the processing of vanadium-uranium ore into the exemption,
due to an administrative case brought by the Department of Revenue
against Union Carbide. In that case, the Department determined Union
Carbide owed use tax on inorganic chemicals since they were
determined not to be component parts in the process. The bill sponsor
stated that their intent was to ensure that sales and use tax is only
applied to purchases made by final consumers instead of at multiple
steps through the processing and manufacturing of vanadium-uranium
ores, iron, and steel. Similar structural provisions are common in states
with a sales tax to prevent tax pyramiding, which refers to a process
that increases the effective sales tax rate on a good by taxing its inputs
and the transactions that occur prior to its final sale to a consumer.
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RESULT: We were unable to determine whether potential beneficiaries
apply this exemption. Because the Department of Revenue does not
collect data necessary to measure its use, we contacted stakeholders,
including six metal fabricators and manufacturers in the state, to
determine whether they are aware of and use the exemption. Out of the
six, only one of the companies uses these materials and it was not aware
of the exemption. The company stated that it pays sales tax on the
refractory materials and carbon electrodes it purchases. According to
industry stakeholders, electric arc furnaces, which use carbon rods
eligible for the exemption, are less commonly used in steel production
than in prior years, though they indicated that at least one steelproducing facility in the state might still use one. We attempted to
contact the company that owns this facility, but did not receive a
response. However, because this facility was owned by CF&I Steel,
which challenged the taxation of these materials, leading to the
Colorado Supreme Court decision that was the impetus for the creation
of the exemption, it is likely that the facility claimed the exemption in
the past and it is possible that it continues to do so.
There are currently no vanadium-uranium processors in Colorado, so
the exemption for inorganic chemicals is not currently being used or
meeting its purpose.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
Due to the Department not collecting data on the Materials Exemption
(see Data Constraints section below) and a lack of information from
potential beneficiaries that would confirm that it is still used, we are not
able to estimate the exemption’s revenue impact to the State or the
potential economic benefits it provides. However, because there are
only a few iron and steel producers in the state that may qualify, and
vanadium and uranium are no longer produced in the state, it appears
that this exemption has a limited economic impact.
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The elimination of the Materials Exemption would cause any businesses
currently using the exemption to be required to pay an additional
2.9 percent in sales tax for their purchases of eligible materials.
Although we were not able to determine how many businesses use the
exemption, as discussed, the U.S. Census Bureau 2018 Economic Survey
data indicate there are only about six companies in Colorado that
manufacture steel, which could potentially be users of the exemption.
Furthermore, according to an industry group, the use of furnaces that
require carbon electrodes is not widespread among the existing iron and
steel fabricators and manufacturers in Colorado. Therefore, though we
could not quantify the overall impact eliminating the exemption would
have on intended beneficiaries, it would likely be limited to a small
number of taxpayers.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We did not identify any other states that have an exemption explicitly
for refractory materials, carbon electrodes, or inorganic chemicals used
in vanadium-uranium ore processing. However, of the 44 states
(excluding Colorado) that levy a sales tax, we identified 24 that have
sales tax exemptions that appear to exempt the use of inorganic
chemicals used in processing and manufacturing. Furthermore, the five
principal steel-producing states (Indiana, Pennsylvania, Ohio, Alabama
and Michigan), all have broader sales and use tax exemptions for
materials used in processing that appear to allow an exemption similar
to Colorado’s Materials Exemption.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
Colorado provides several other sales and use tax exemptions that aim
to prevent sales tax from being applied at multiple steps in the
manufacturing and processing of goods. Specifically, ingredients and
component parts used to manufacture goods are exempt from sales tax
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under the Wholesales Exemption [Section 39-26-102(20)(a), C.R.S.].
Energy used for industrial and manufacturing purposes is also exempt
from sales and use tax [Section 39-26-102(21)(a), C.R.S.], as are
purchases of machinery used in manufacturing [Section 39-26709(1)(a)(II) and (1)(a)(IV), C.R.S.].
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue could not provide data on the number of
taxpayers that use this exemption or the amount they claimed.
Specifically, this exemption is usually claimed by the purchaser at the
time of the sale and then reported by the seller on the seller’s sales tax
return using the Department’s Retail Sales Tax Return (Form DR 0100).
There is no dedicated line for the exemption on the sales tax return and
it is included on a line of the return for other exemptions, which
combines reporting of several unrelated exemptions and cannot be
disaggregated for analysis. Additionally, the information reported is not
stored in a format that GenTax, the Department’s tax processing and
information system, can readily pull data from.
If the General Assembly determined that more information on this
tax expenditure is necessary, it could direct the Department of
Revenue to collect information specifically for the Materials Exemption
on the Retail Sales Tax Return and make changes in GenTax to allow
it to pull this data. However, according to the Department of Revenue,
this would require additional resources to make changes to the form
and complete the necessary programming in GenTax (see the Tax
Expenditures Overview section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
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THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

MATERIALS EXEMPTION. As discussed, statute and the enacting
legislation for the exemption do not state the exemption’s purpose or
provide performance measures for evaluating its effectiveness.
Therefore, for the purposes of our evaluation, we considered a potential
purpose for the exemption: to ensure that sales and use tax is only
applied to purchases made by final consumers instead of at multiple
steps through the manufacturing and processing of iron, steel, and
vanadium-uranium ores. We identified this purpose based on our
review of a Colorado Supreme Court decision at the time the exemption
was established, and its legislative history, including recordings of the
hearings for its enacting legislation [House Bill 82-1168]. However, the
General Assembly may want to clarify its intent for the exemption by
providing a purpose statement and corresponding performance
measure(s) in statute. This would eliminate potential uncertainty
regarding the exemption’s purpose and allow our office to assess the
extent to which the exemption is accomplishing its intended goal(s).
THE

THE

GENERAL ASSEMBLY COULD CONSIDER AMENDING STATUTE TO

REMOVE MATERIALS USED IN VANADIUM-URANIUM ORE PROCESSING FROM
THE EXEMPTION.

As discussed, there are no longer any vanadiumuranium ore processors located in Colorado. Therefore, the exemption
for inorganic chemicals used in vanadium-uranium ore processing could
be repealed since it is not being used by any businesses in the state.
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AIRCRAFT USED IN INTERSTATE
COMMERCE EXEMPTION
EVALUATION SUMMARY | JULY 2021 | 2021-TE23

TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE

Sales and use
1984
None

REVENUE IMPACT
NUMBER OF TAXPAYERS

Could not determine
Could not determine

KEY CONCLUSION: The exemption appears to be commonly used to exempt purchases of
aircraft used in interstate commerce from sales and use tax.
WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Aircraft Used in Interstate Commerce
Exemption (Interstate Aircraft Exemption)
[Section 39-26-711 (1)(a) and (2)(a), C.R.S.]
provides a sales and use tax exemption to
commercial airlines for the purchase, storage,
or use of aircraft used in interstate commerce.

The General Assembly may want to consider
establishing a statutory purpose and
performance measures for the exemption.

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statutes and the enacting legislation for the
Interstate Aircraft Exemption do not explicitly
state its purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on the operation of the
expenditure we considered a potential purpose:
to be to prevent the taxation of transportation
equipment used in interstate commerce, which
may be administratively difficult to tax.
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AIRCRAFT USED
IN INTERSTATE
COMMERCE EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
In 1984, House Bill 84-1016 created the Aircraft Used in Interstate
Commerce Sales and Use Tax
Exemption (Interstate Aircraft
Exemption) [Section 39-26-711(1)(a) and (2)(a) C.R.S.], which provides
commercial airlines with a sales and use tax exemption for the purchase,
storage, use, and consumption of aircraft used in interstate commerce.
Vendors apply the Interstate Aircraft Exemption by not charging sales
or use tax at the time of sale. Vendors are required to report the value
of exempt sales to the Department of Revenue (Department) on their
Colorado Retail Sales Tax Return Form (Form DR 0100) or Retailer’s
Use Tax Return Form (Form DR 0173), if applicable. If a commercial
airline is charged tax by a vendor at the time of sale, they can file a
Claim for Refund Form (Form DR 0137B) with the Department to
apply for a refund of the sales taxes they paid.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not explicitly state the intended beneficiaries of the
Interstate Aircraft Exemption. Based on the operation of the exemption,
we inferred that the intended direct beneficiaries are commercial airlines
that operate in interstate commerce. “Commercial airlines” is not
defined in statute, but the Department classifies a commercial airline as
an airline carrying freight or passengers on regularly scheduled flights
for a fee.
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Statute and the enacting legislation do not explicitly state the purpose
for the Interstate Aircraft Exemption; therefore, we could not
definitively determine the General Assembly’s original intent. Based on
the operation of the exemption and similar tax expenditures in the state,
we considered the following potential purpose: to prevent the taxation
of transportation equipment used in interstate commerce, which may be
administratively difficult to tax. Equipment used to ship goods and
provide transportation, such as trains, trucks, and aircraft, are often
used in many states, and companies in the transportation industry often
maintain physical locations in multiple states. Furthermore, sales and
use taxes are generally used in coordination to tax the consumption of
tangible property used within a state’s taxing jurisdiction, but for
equipment used in interstate transportation, most of its use tends to be
outside of the state or in multiple states. Therefore, administering and
enforcing sales and use taxes on this type of equipment can be difficult
and such exemptions are common in other states. This is also consistent
with other sales tax exemptions in Colorado for purchases of
transportation property used in interstate commerce, such as
commercial trucks [Section 39-26-712, C.R.S.] and trains [Section 3926-710, C.R.S.].
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Interstate Aircraft
Exemption is meeting its purpose because no purpose is provided for it
in statute or its enacting legislation. However, we found that it is
meeting the potential purpose we considered in order to conduct this
evaluation because commercial airlines are aware of the exemption and
use it to exempt their eligible purchases from sales and/or use tax.
Statute does not provide quantifiable performance measures for the
exemption. Therefore, we created and applied the following
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performance measure to determine if the expenditure is meeting the
potential purpose we used for the purposes of this evaluation.
PERFORMANCE MEASURE: To what extent are taxpayers using the

Interstate Aircraft Exemption to avoid paying sales and use tax on
eligible purchases?
RESULTS: Based on feedback from stakeholders, including commercial
airlines that operate in interstate commerce, we determined that
industry members are aware of and use the Interstate Aircraft
Exemption. However, we lacked the data from the Department to
quantify its use. Stakeholders did not identify any issues with the
exemption’s administration and indicated that all purchases are
exempted at the point of sale. Lastly, stakeholders indicated that a
similar exemption is available in most states and that knowledge and
use of these exemptions is widespread, as many commercial airlines seek
out states with an exemption when considering their operations and
making purchasing decisions.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We lacked the information from the Department necessary to quantify
the revenue impact to the State for the exemption. However, the
exemption may provide a relatively large benefit to taxpayers, since
aircraft are often high-cost and the exemption is for both sales and use
tax. For example, based on stakeholder feedback and research on the
airline industry, a typical new passenger aircraft can cost around $50
million or more. Thus, the revenue impact to the State based on the 2.9
percent sales or use tax would be $1.5 million per purchase of a typical
new aircraft.
Additionally, statute [Section 29-2-105(1)(d)(I), C.R.S.] mandates that
local governments for which the State collects sales taxes apply most of
the State’s sales tax exemptions, including the Interstate Aircraft
Exemption. As a result, the exemption may reduce local tax revenues
and provide a corresponding savings to aircraft operators if they make
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Interstate Aircraft Exemption would result in the State’s
2.9 percent sales or use tax being applied to purchases of commercial
aircraft. Commercial airlines would also pay additional local taxes for
purchases made in local jurisdictions for which the State collects sales
taxes. Our discussions with stakeholders indicate that this could make
commercial airlines less likely to make purchases in Colorado, since
most other states provide a similar exemption. Stakeholders told us that
they are aware of which states have similar tax expenditures and try to
make purchases in states such as Colorado that have an exemption in
place, when possible.
Repeal of the Interstate Aircraft Exemption could also pose an
administrative burden to the State and purchasers. Specifically, the
removal of the exemption may make it difficult for taxpayers to comply
with and for the Department to enforce the sales or use tax on such
purchases. For example, if aircraft are purchased from an out-of-state
vendor and then immediately put into use in interstate commerce, it may
be difficult to determine the correct apportioned use that occurred in
Colorado versus other states, which is generally necessary under the
U.S. Constitution’s Commerce Clause [U.S. Const. art. I, § 8] to enforce
sales and use tax on purchases of transportation equipment used in
interstate commerce. Further, because the Commerce Clause generally
restricts states from applying discriminatory or burdensome taxation on
interstate commerce, a repeal of the exemption may require further legal
analysis to ensure the State’s tax is constitutionally permitted.
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purchases or take delivery of aircraft in these areas of the state. Home
rule cities established under Article XX of the Colorado Constitution
have the authority to set their own tax policies independent from the
State and 11 of the 14 commercial airports in the state are located in
home rule cities. Of the five most populated home rule cities— Aurora,
Colorado Springs, Denver, Fort Collins, and Lakewood— only Aurora
does not have a similar exemption.
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
We examined the tax laws of the 44 states (excluding Colorado) with a
sales tax and identified 36 states that provide a general exemption for
purchases of aircraft used in interstate commerce from sales and use tax,
including all of the states bordering Colorado. Of the states that apply
a tax, North Carolina and South Carolina levy a maximum sales tax on
aircraft sales of $2,500 and $500, respectively; Mississippi provides a
reduced tax rate; and Nevada only exempts aircraft from tax if it is first
used in interstate commerce outside the state.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
The NON-RESIDENT NEW AND USED AIRCRAFT SALES AND USE TAX
EXEMPTION [Section 39-26-711.5, C.R.S]—Exempts non-residents’
purchases of new or used aircraft from sales and use tax if the aircraft
is removed from the state within 120 days from the date of sale or 30
days after the completion of maintenance, repair, or refurbishment of
the aircraft associated with its sale.
THE AIRCRAFT COMPONENT PARTS SALES AND USE TAX EXEMPTION –
[Section 39-26-711(1)(b) and (2)(b), C.R.S.]—Exempts the purchase,
storage, use, and consumption of component parts permanently affixed
to aircraft from tax. The exemption applies to all aircraft component
parts, not just those used in interstate commerce.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department does not collect specific information regarding the use
of the exemption and was unable to provide data for our analysis. For
this reason, we were unable to quantify its use and revenue impact. As
discussed, although vendors are required to report the exemption, they
must use a line for “other exemptions” on both forms used to report it
(Forms DR 0100 or 0173) and the amounts listed on these lines is
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If the General Assembly wants information on the revenue impact of
the exemption, the Department would need to add separate reporting
lines to Forms DR 0100 and 0173 and capture the data in GenTax, its
tax processing and information system. However, according to the
Department, this type of change would require additional resources to
change the form and complete the necessary programming in GenTax
(see the Tax Expenditures Overview Section of the Office of the State
Auditor’s Tax Expenditures Compilation Report for additional details
on the limitations of Department data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

INTERSTATE AIRCRAFT EXEMPTION. Statute and the enacting
legislation for the exemption do not state the exemption’s purpose or
provide performance measures for evaluating its effectiveness.
Therefore, for the purposes of this evaluation we considered a potential
purpose for the exemption: to prevent the taxation of transportation
equipment used in interstate commerce, which may be administratively
difficult to tax. We identified this purpose based on the operation of the
exemption and similar tax expenditures in Colorado and other states.
We also developed a performance measure to assess the extent to which
the exemption is meeting this potential purpose. However, the General
Assembly may want to clarify its intent for the exemption by providing
a purpose statement and corresponding performance measure(s) in
statute. This would eliminate potential uncertainty regarding the
exemption’s purpose and allow our office to more definitively assess the
extent to which the exemption is accomplishing its intended goal(s).
THE
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combined with several other tax expenditures and cannot be
disaggregated for analysis.
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PRECIOUS METAL BULLION
AND COIN EXEMPTION
EVALUATION SUMMARY | JULY 2021 | 2021-TE22

TAX TYPE
Sales and use
YEAR ENACTED
1990
REPEAL/EXPIRATION DATE None

REVENUE IMPACT
NUMBER OF TAXPAYERS

Could not determine
Could not determine

KEY CONCLUSION: The exemption is commonly applied by bullion and coin dealers to provide
similar tax treatment to purchases of bullion and coins as other investments, such as stocks and bonds,
which are also not subject to sales and use tax. The exemption also helps the State’s bullion and coin
retail industry to remain competitive with retailers in other states, most of which have a similar
exemption.

WHAT DOES THE TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Precious Metal Bullion and Coin Exemption
(Bullion and Coin Exemption) exempts all sales,
storage, use, or consumption of precious metal
bullion and coins from state sales and use tax
[Section 39-26-706(4), C.R.S.].

The General Assembly may want to consider
amending statute to establish a statutory purpose
and performance measures for the Bullion and
Coin Exemption.

WHAT IS THE PURPOSE OF THE TAX
EXPENDITURE?
Statute does not state a purpose of the Bullion and
Coin Exemption; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on our review of statute,
legislative history, and legislative testimony, we
considered the following potential purposes:


Provide purchases of precious metal bullion
and coins similar tax treatment as purchases
of other assets, such as stocks and bonds, that
are used as investments.



Support Colorado’s precious metal bullion
and coin industry.

PRECIOUS METAL BULLION AND COIN EXEMPTION
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PRECIOUS METAL
BULLION AND COIN
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Precious Metal Bullion and Coin Exemption (Bullion and Coin
Exemption) exempts all sales, storage, use, or consumption of precious
metal bullion and coins from state sales and use tax [Section 39-26706(4), C.R.S.]. Precious metal bullion is defined in statute as “any
precious metal…that has been put through a process of refining and is
in such a state or condition that its value depends upon its precious
metal content and not its form” [Section 39-26-102(6.5), C.R.S.]. Coins
are defined in statute as “monetized bullion or other forms of money
manufactured from gold, silver, platinum, palladium, or other such
metals now, in the future, or heretofore designated as a medium of
exchange under the laws of this state, the United States, or any foreign
nation” [Section 39-26-102(2.6), C.R.S.]. Other numismatic items, such
as paper money, tokens, checks, and wampum, are not eligible for the
exemption. Furthermore, the exemption only applies to sales and use
tax, and individuals may be liable for income tax on any capital gains
they realize through acquiring and selling bullion and coins.
The Bullion and Coin Exemption was originally enacted in 1990 with
House Bill 90-1124 and, at that time, was limited to transactions that
were "substantially equivalent to transactions in securities or
commodities through a national securities or commodities exchange"
or “through any person who is registered pursuant to the federal
'Commodity Exchange Act'." The original exemption expired in 1995;
however, in 1999, House Bill 99-1009 reintroduced the exemption and
expanded it to include all transactions of precious metal bullion and
coins, removing the requirement that the transaction be equivalent to a
transaction in securities or commodities. As a result, bullion and coin

313

Retailers apply the Bullion and Coin Exemption at the point of sale and
report exempt sales on schedule A, Line 12 of the Department of
Revenue’s (Department) Retail Sales Tax Return (Form DR 0100).
Retailers selling items that qualify for exemption are responsible for
determining whether purchases are exempt based on statutory and
regulatory requirements. Statute [Section 29-2-105(1)(d)(I), C.R.S.]
requires local governments that have their sales and use taxes collected
by the State to provide the exemption for their local sales taxes;
however, home-rule cities and counties that collect their own sales and
use tax can choose whether to allow the exemption. Only three (Aurora,
Broomfield, and Centennial) of Colorado’s 15 most populous homerule cities and counties have exempted bullion and coins from their
jurisdiction’s sales and use taxes.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the Bullion
and Coin Exemption. Based on the statutory language of the exemption,
conversations with stakeholders, and testimony provided to the General
Assembly when this exemption was first enacted and then reintroduced,
we inferred that the intended beneficiaries are investors in precious
metal bullion and coins, as well as the Colorado precious metal bullion
and coin industry. Committee testimony indicated that the General
Assembly intended this exemption to benefit the precious metal bullion
and coin industry in Colorado by making the state a more attractive
location for investors, dealers, and coin shows and exhibitions.
According to an industry association, Colorado has approximately 50
coin dealers and, in 2017, hosted a national coin show in Denver.
Additionally, the U.S. Mint (Mint) is the largest producer of bullion and
coins in the world. As a federal agency, the Mint does not collect sales
and use tax on its sales regardless of state law governing sales of bullion
and coins. However, the Mint does not sell bullion to the public directly.
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retailers and purchasers who were not securities or exchange traders
could claim the exemption as well.
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Instead, it sells bullion to authorized dealers who apply the exemption
when they sell to the general public. The Mint also sells commemorative
coins directly to the public, which are considered legal tender in the
United States, but might be worth more than their face value due to
their rarity, appearance, or historical significance.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute does not state a purpose of the Bullion and Coin Exemption;
therefore, we could not definitively determine the General Assembly’s
original intent. Based on our review of statute, legislative history, and
legislative testimony, we considered the following potential purposes:
1) Provide purchases of precious metal bullion and coins similar tax
treatment as purchases of other assets, such as stocks and bonds,
that are used as investments. During legislative committee hearings
when the exemption was established, some legislators and
stakeholders raised concerns about Colorado’s tax code treating
investments in bullion and coins differently than other investment
assets. Other investments, such as stocks and bonds, are considered
capital assets, which are not subject to sales and use tax under
Colorado law [Section 39-26-104, C.R.S.] and investors are
generally only taxed on capital gains they realize when they sell the
assets. Furthermore, a sales tax can discourage investments in
tangible property, such as metal bullion and coins, since buyers often
intend to resell the property in the future and may be required to
collect sales tax on subsequent sales.
2) Support Colorado’s precious metal bullion and coin industry. At the
time the exemption was established, legislators and stakeholders
also raised concerns about the negative impact on the industry from
sales and use tax. Stakeholders reported that purchasers can easily
buy items from sellers in states that have a sales tax exemption.
Therefore, legislators were concerned that imposing a sales tax on
purchases made in Colorado was resulting in consumers choosing to
buy bullion and coins from out-of-state sellers.
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We could not definitively determine whether the Bullion and Coin
Exemption is meeting its purpose because no purpose is provided in
statute or the enacting legislation. However, we found that it is meeting
the potential purposes we considered in order to conduct this
evaluation.
Statute does not provide quantifiable performance measures for the
exemption. Therefore, we created and applied the following
performance measures to determine the extent to which the exemption
is meeting its potential purposes:
PERFORMANCE MEASURE #1: To what extent is the exemption

applied to eligible purchases of precious metal bullion and coins?
RESULT: Although we could not quantify the extent to which the
exemption is used due to a lack of data, we spoke with five dealers and
one national business association that confirmed the exemption is
applied to transactions of bullion and coins, and retailers and
purchasers are widely aware of the exemption. Stakeholders reported
that the exemption is applied both when purchases are made from coin
dealers and when purchases are made from private parties, such as at
coins shows. Therefore, it appears that in practice bullion and coin
purchases are exempt from sales and use tax like purchases of other
investment assets.
PERFORMANCE MEASURE #2: To what extent has the exemption

supported Colorado’s precious metal bullion and coin industry?
RESULT: We found the expenditure supports the bullion and coin
industry in the state. Although we lacked data necessary to quantify the
overall impact of the exemption on the industry, the exemption reduces
the after-tax cost of bullion and coins by 2.9 percent, which equates to
about $29 dollars on a $1,000 sale. While purchasers directly benefit

TAX EXPENDITURES REPORT
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by not having to pay sales tax, the exemption likely benefits both dealers
and purchasers to some extent. Specifically, because 33 of the 44 other
states with a sales tax provide a similar exemption, including six of the
seven states bordering Colorado, individuals might otherwise avoid
making purchases from dealers in Colorado due to the increased aftertax cost. To avoid this, dealers would likely face pressure to absorb
some or all of the cost of the sales tax by lowering their prices. This
could be the case for precious metal bullion in particular because its
value is largely driven by commodity prices for metals and it is fungible
and readily available to investors. According to industry stakeholders,
the exemption is an important support because coin and bullion dealers
typically operate on small margins and would have difficulty absorbing
the additional sales tax cost. Furthermore, according to data provided
by an industry association, dealers in states without an exemption have
significantly lower sales than in states with an exemption. The dealers
believe that sales taxes resulted in customers making fewer purchases
and for lower amounts.
Despite the exemption providing some support to the industry, bullion
and coin dealers are still required to collect and remit local sales taxes
if they sell bullion or coins in a self-collected home-rule jurisdiction that
does not provide the exemption. Approximately half of the Colorado
dealers listed on a national association’s website are located in a selfcollected, home-rule jurisdiction without an exemption. The municipal
sales tax rates of these jurisdictions range from 3 to 4.81 percent.
Therefore, dealers in these jurisdictions likely have to collect and remit
sales tax on some of their sales.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
Because the Department does not collect data on the Bullion and Coin
Exemption, we were not able to estimate the exemption’s revenue
impact to the State or the potential economic benefits it provides.
However, according to data provided by an industry association, the
average coin and bullion dealer in states with an exemption has about
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Removing the exemption would increase the after-tax cost for purchases
of bullion and coins in Colorado, equivalent to the state sales and use
tax rate of 2.9 percent. For example, at the time of this evaluation one
troy ounce of silver bullion cost approximately $20. If the exemption
was repealed, purchasers would be required to pay $0.58 in sales tax
on the purchase of one troy ounce of silver bullion. All five of the dealers
and the national business association we spoke to reported that the
exemption is critical to the industry and that its repeal would have a
substantial impact on their business. Specifically, they stated that their
customers are price-sensitive and without the exemption would likely
make purchases from dealers in other states. In addition, the Mint is the
largest coin producer in the country and, as a federal agency, does not
collect sales tax regardless of state laws. Dealers felt the exemption
allowed them to remain competitive in a national market where many
other dealers do not collect sales tax. For this reason, they reported that
without the exemption, Colorado businesses would be significantly
smaller and, in some cases, would not be profitable enough to continue
or would need to move to another state that maintains a sales tax
exemption. Additionally, a national industry association that has held
trade shows in Colorado in the past and plans to do so in the future
reported that removing the exemption would result in them moving
their events to another state that provides an exemption.
Although eliminating the exemption could reduce industry sales in the
state, about half of the dealers in the state and at least one recent large
convention were located in home-rule jurisdictions that do not provide
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$1 million in annual sales in their state. Without the exemption, a dealer
with $1 million in annual sales in Colorado would otherwise be
required to collect $29,000 in sales taxes. Further, according to
stakeholders, the exemption is also an important factor in determining
where to hold coin shows and conventions, which provide indirect
economic benefits such as increased retail, food, and lodging sales (and
sales tax collections) from the visitors they attract to the state.
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a Bullion and Coin Exemption. The sales taxes in these locations ranged
from 3 to 4.81 percent. Thus, it appears that some dealers' are less
sensitive to sales taxes and choose to operate in jurisdictions that collect
sales taxes, though we were unable to quantify the sales volume of the
dealers in these areas or determine the specific types of products they
sell.
If the exemption were eliminated, Colorado residents would also be
required to remit use tax to the State if they make a purchase of bullion
or coins from an out-of-state vendor that does not collect and remit
Colorado sales tax. However, compliance with use tax remittance is
typically lower than sales tax remittance, so the State is unlikely to
collect as much in use tax as it would in sales tax on purchases made
within Colorado.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
There are 45 states, including Colorado, that levy sales and use taxes.
Of these states, 33 have a similar exemption. However, 13 states limit
the exemption to transactions that are more than a minimum amount,
such as $1,000, or are substantially equivalent to a commodities
investment transaction.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
We did not identify any tax expenditures or programs with a similar
purpose available in the state.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was not able to provide us with data for
the Bullion and Coin Exemption because this information is not
itemized on the Department’s Retail Sales Tax Return (Form DR 0100)
or the Retailer’s Use Return (Form DR 0173). Instead, the exemption is
claimed on the same line as several other exemptions which cannot be
separated for analysis. Finally, transactions between private sellers who
are not required to obtain a sales tax license are not typically reported
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If the General Assembly determined that more information on this tax
expenditure is necessary, it could direct the Department to collect
information specifically for the Bullion and Coins Exemption on the
Retail Sales Tax Return, require private parties to report sales, and
make changes in GenTax, its tax processing and information system, to
allow it to pull this data. However, according to the Department, this
would require additional resources to make changes to the form and
complete the necessary programming in GenTax (see the Tax
Expenditures Overview section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for additional details on the
limitations of Department data and the potential costs of addressing the
limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR
THE BULLION AND COIN EXEMPTION. Statute

and the enacting legislation
for the exemption do not state the exemption’s purpose or provide
performance measures for evaluating its effectiveness. Therefore, for the
purposes of our evaluation, we considered two potential purposes for
the exemption: 1) provide purchases of precious metal bullion and coins
similar tax treatment as purchases of other assets, such as stocks and
bonds, that are used as investments; and 2) support Colorado’s precious
metal bullion and coin industry. We identified this purpose based on
our review of statute, the legislative history, and legislative testimony.
However, the General Assembly may want to clarify its intent for the
exemption by providing a purpose statement and corresponding
performance measure(s) in statute. This would eliminate potential
uncertainty regarding the exemption’s purpose and allow our office to
assess the extent to which the exemption is accomplishing its intended
goal(s).
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to the Department, so it does not have any information on the extent or
value of these sales.
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FOOD FOR HOME CONSUMPTION &
RETIREMENT COMMUNITIES EXEMPTIONS
EVALUATION SUMMARY | APRIL 2021 | 2021-TE11

TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE

Sales and use
1979 and 2016
None

REVENUE IMPACT

$333.6 million (TAX
YEAR 2019) - combined

NUMBER OF TAXPAYERS

Could not determine

KEY CONCLUSION: The exemptions appear to be effective at exempting food for home
consumption and food sold to residents of retirement communities from sales and use tax.
WHAT DO THE TAX EXPENDITURES DO?
The Food for Home Consumption Exemption
[Sections 39-26-707(1)(e) and (2)(d) and
714(2), C.R.S.] exempts from sales and use tax
most food that is purchased for home
consumption and consumed off the premises
where the purchase was made. The Food for
Retirement Communities Exemption [Section
39-26-707(1)(f)(I)(A) and (2)(e)(I)(A) , C.R.S.]
exempts food and food packaging from sales
and use tax if it is consumed by residents on the
premises of a retirement community.
WHAT IS THE PURPOSE OF THE TAX
EXPENDITURES?
Statute and the enacting legislation for the Food
for Home Consumption Exemption do not state
its purpose; therefore, we could not definitively
determine the General Assembly’s original
intent. Based on the operation of the
exemption, we considered a potential purpose:
to avoid applying sales and use tax on purchases
of basic necessities, which are commonly
exempted in Colorado and other states.

The legislative declaration for the Food for
Retirement Communities Exemption states that
its intended purpose “is to clarify that food
purchased and provided as part of a meal plan
to residents of a retirement community is
exempt from sales and use tax as food for
domestic home consumption, and clarifying
that the packaging used in presenting that food
to a resident of a retirement community is
exempt from sales and use tax under the
existing exemption for food packaging.”
WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?
The General Assembly may want to consider
establishing a statutory purpose and performance
measures for the Food for Home Consumption
exemption.
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FOOD FOR HOME
CONSUMPTION &
RETIREMENT
COMMUNITIES
EXEMPTIONS
EVALUATION RESULTS
WHAT ARE THESE TAX EXPENDITURES?
This evaluation covers two sales tax provisions related to food sold to
consumers, as follows:
FOOD FOR HOME CONSUMPTION EXEMPTION [SECTIONS 39-26707(1)(e) AND (2)(d) AND 714(2), C.R.S.]—Statute exempts from sales
and use tax most food that is purchased for home consumption and
consumed off the premises where the purchase was made. Although
food sold at restaurants is not eligible for the exemption regardless of
where it is to be consumed, food sold by all other types of vendors, such
as grocery stores, convenience stores, gas stations, and vending
machines, is exempt if it falls within the statutory definition of exempt
food, specified in Sections 39-26-102(4.5), 707(1)(e) and 707(2)(d),
C.R.S., which ties to items eligible for the federal Supplemental
Nutrition Assistance Program, but makes a number of exclusions for
state sales tax purposes. EXHIBIT 1 provides a summary of items that are
exempt and non-exempt, according to statute and Department of
Revenue guidance.
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 Meats and vegetables
 Infant formula
 Dairy products, such as milk and
cheese
 Baked goods, such as bread and
cakes
 Snacks, such as chips, nuts, and
granola bars
 Frozen meals

 Foods to be eaten in the store,
such as hot sandwiches
 Deli trays, prepared salads, and
cold sandwiches
 Soft drinks and candy
 Seeds and plants used to grow
food
 Alcohol and tobacco
 Medicine and vitamins

SOURCE: Office of the State Auditor analysis of statute, federal law and rule, and
Department of Revenue guidance.

Additionally, under Section 29-2-105(1)(d)(I)(C), C.R.S., statutory and
home-rule local governments that have their sales taxes collected by the
State may choose whether to apply the exemption to their local sales
taxes, which most have chosen to do. The Colorado Constitution
[Article XX, Section 6] allows home-rule cities and counties to set their
own tax policy. Of the 10 most populous home-rule cities and counties,
six have adopted an exemption for food for home consumption and one
taxes food at a lower rate than other types of items. In addition, one of
the six home-rule cities also exempts food sold through vending
machines from local sales and use tax.
The exemption was enacted in 1979 by House Bill 79-1611. Starting in
2000, House Bill 99-1015 established that sales of food from vending
machines are eligible for the exemption, using the same definition of
food, and in 2010, House Bill 10-1191 excluded candy and soft drinks
from the list of eligible food, regardless of where they are sold.
The exemption is typically applied by vendors at the time food is sold.
Food vendors report the exemption on their Retail Sales Tax Return
(Form DR 0100) using Line 1 of Schedule B.
FOOD FOR RETIREMENT COMMUNITIES EXEMPTION [SECTION 39-26707(1)(f)(I)(A) AND (2)(e)(I)(A), C.R.S.]—Statute also exempts food and
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EXHIBIT 1. EXAMPLES OF EXEMPT AND
NON-EXEMPT FOOD ITEMS UNDER THE FOOD FOR HOME
CONSUMPTION EXEMPTION
EXEMPT
NON-EXEMPT
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food packaging from sales and use tax if it is consumed by residents on
the premises of a retirement community, which includes assisted-living
residences, nursing-care facilities, and independent-living facilities that
serve as the primary residence for people age 55 and older. In this
context, exempt food includes prepared foods, such as salads and
sandwiches, in addition to the foods exempted by the Food for Home
Consumption Exemption. The Food for Retirement Communities
Exemption was enacted in 2016 with House Bill 16-1187 and has
remained unchanged since.
Statute [Section 29-2-105(1)(d)(I), C.R.S.] requires local governments
whose sales taxes are collected by the State to also exempt food for
retirement communities from their sales and use taxes. Article XX,
Section 6 of the Colorado Constitution allows self-collected home-rule
cities and counties to set their own tax policy. Of the 10 most populous
home-rule cities and counties, none have adopted an exemption that
specifically excludes food sold to residents of retirement homes from
local sales and use tax; however, it is possible that some of these local
governments interpret an exemption for food sold for home
consumption to include food sold to residents of retirement homes as
well.
Food vendors, typically operators of eligible retirement communities,
claim the exemption on their Retail Sales Tax Return (Form DR 0100)
using Line 12 of Schedule A.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURES?
Statute does not directly state the intended beneficiaries of either
exemption. Based on its operation and eligible food items, we
considered the intended beneficiaries of the Food for Home
Consumption Exemption to be individuals who purchase food from
retailers, such as grocery stores, to consume at home. In addition, we
determined that indirect beneficiaries are the retailers that sell food for
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Based on its operation and legislative testimony at the time it was
established, we considered the intended beneficiaries of the Food for
Retirement Communities Exemption to be individuals who reside in
eligible retirement communities. In addition, we determined that
indirect beneficiaries are the facilities in which eligible elderly
individuals reside. These facilities benefit administratively by not having
to collect and remit state sales tax on sales of food to their residents.
WHAT IS THE PURPOSE OF THESE TAX EXPENDITURES?
Statute and the enacting legislation for the Food for Home
Consumption Exemption do not state its purpose; therefore, we could
not definitively determine the General Assembly’s original intent. Based
on the operation of the Food for Home Consumption Exemption, we
considered a potential purpose: to avoid applying sales and use tax on
purchases of basic necessities, which are commonly exempted in
Colorado and other states. Other necessities, such as energy used at a
residence and prescription drugs, are also exempt from sales tax.
Further, based on our review of tax policy literature, sales tax
exemptions for basic necessities are commonly intended to avoid
placing a disproportionate sales tax burden on individuals with lower
incomes, since these individuals tend to spend a larger share of their
income on these items.
The legislative declaration for the Food for Retirement Communities
Exemption states that its intended purpose “is to clarify that food
purchased and provided as part of a meal plan to residents of a
retirement community is exempt from sales and use tax as food for
domestic home consumption, and clarifying that the packaging used in
presenting that food to a resident of a retirement community is exempt
from sales and use tax under the existing exemption for food
packaging.” According to the legislative declaration, at the time the bill
was enacted, retirement communities had not typically been charging
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home consumption, since consumers may purchase additional food due
to the reduced after-tax cost of food provided by the exemption.
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sales tax on the food they provided to residents, but the Department of
Revenue had issued a private letter ruling indicating that the items were
subject to sales tax.
ARE THE TAX EXPENDITURES MEETING THEIR PURPOSE
AND WHAT PERFORMANCE MEASURES WERE USED TO
MAKE THIS DETERMINATION?
We could not definitively determine whether the Food for Home
Consumption Exemption is meeting its purpose because no purpose is
provided for it in statute or its enacting legislation. However, we found
that it is meeting the potential purpose we considered in order to
conduct this evaluation because food vendors are aware of the
exemption and apply it to eligible sales. In addition, we found that the
Food for Retirement Communities Exemption is meeting its purpose
because it is likely applied as intended to treat eligible sales in retirement
communities the same as food purchased for home consumption.
Statute does not provide quantifiable performance measures for these
exemptions. Therefore, we created and applied the following
performance measure to determine the extent to which the exemptions
are meeting their potential purpose:
PERFORMANCE MEASURE: To what extent are sales of food purchased

for home consumption and sales of food provided to by retirement
communities to their residents exempt from state sales and use tax?
RESULT: Department of Revenue data indicate that the Food for Home
Consumption Exemption was applied to about $11.5 billion in food
sold by eligible taxpayers, including grocery and convenience stores, in
Calendar Year 2019. Although we lacked data to estimate the
proportion of all eligible sales made in the state to which the exemption
was applied, stakeholders indicated that food retailers are generally
aware of the exemption and apply it to most eligible sales. Specifically,
we spoke with a food industry association representative who had
contacted four grocers of different sizes as part of their preparation for
our interview. We also spoke with a representative for a
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In addition, we spoke to a stakeholder representing most of the
retirement communities in the state who indicated that retirement
communities exempt eligible sales from tax as intended. Although we
could not determine that all retirement communities are aware of the
exemption, it appears likely that most eligible beneficiaries receive the
exemption, as intended, because the legislative history and declaration
for the exemption indicate that, at the time the exemption was created,
it was not a common practice to collect sales tax on meals (and
packaging included with meals) provided to residents of retirement
communities.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURES?
The Department of Revenue reported that in Tax Year 2019 the Food
for Home Consumption Exemption resulted in about $333.6 million in
foregone revenue to the State. Although, the Department of Revenue
reported that a portion of this revenue impact, which is drawn from the
amount taxpayers reported on their Sales and Use Tax Return, is likely
attributable to the Food for Retirement Communities Exemption, it was
not able to provide data necessary to separate out the revenue impact
for the two exemptions. However, based on information provided by
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gas/convenience store association that represents approximately
1,700 stores in Colorado. The representatives reported that grocers,
convenience stores, and gas stations are aware of the exemptions and
rely on their point-of-sale systems to ensure the correct items are
exempt. Larger retailers typically have staff who are responsible for
programming their systems to not collect state and/or local sales taxes,
when applicable. Smaller grocery stores will typically contract with a
point-of-sale provider who is responsible for ensuring the grocer is
compliant with state and local sales tax laws as part of their contract.
We also spoke with a vending machine association that represents
vending machines operators and a large wholesaler of vending machine
products in the state that reported its members are aware of the
exemption and apply it to eligible items that they sell.
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stakeholders, we estimate about $2.9 million of the $333.6 million
(0.9 percent) of foregone revenue was due to the Food for Retirement
Communities Exemption. Specifically, stakeholders estimated that
nursing homes and assisted living facilities spent about $100 million
annually on food for their residents, which we multiplied by the 2.9
percent state sales tax rate.
In addition, home-rule and statutory cities and counties that have their
sales taxes collected by the State have the option of taxing food that is
exempt from state sales tax. According to the Department of Revenue,
76 counties, municipalities, and special districts have adopted the Food
for Home Consumption Exemption, though only 37 exempt vending
machine sales. We estimated that the local governments that have
adopted the Food for Home Consumption Exemption collected $31.9
million less in sales taxes in Tax Year 2019 as result of the exemption.
We developed this estimate by multiplying the estimated $11.5 billion
of food sales eligible for the Food for Home Consumption Exemption
by the 1.32 percent average population-weighted sales tax rate of local
governments that had adopted the exemptions. However, the actual
impact is probably slightly less because the amount includes food sold
through vending machines, which, as noted above, not all local
governments exempt, and food sold in retirement communities.
However, we did not have data to determine what portion is
attributable to each of these types of food sales.
Further, home-rule cities and counties that collect their own sales tax
are not required to apply the Food for Home Consumption Exemption
and Food for Retirement Communities Exemption. We reviewed the
sales taxes of the 10 largest home rule cities and counties and found that
six exempt food from sales tax, one taxes food at a lower rate, and three
do not provide a similar exemption. We also found that none of the
home-rule cities and counties explicitly exempt meals that retirement
communities provide to residents; however, it is possible that some local
governments consider food sold to residents of retirement communities
as food for home consumption. Sales tax rates in the cities that tax food
for home consumption ranged from 2.25 percent to 8.6 percent,
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURES HAVE ON BENEFICIARIES?
FOOD FOR HOME CONSUMPTION EXEMPTION—If this exemption were
eliminated, it would result in an increase of 2.9 percent in the after-tax
price of eligible food products for consumers. Since food for home
consumption is a necessity, the increase would impact most Coloradans.
However, according to U.S. Department of Agriculture estimates,
households in the lowest 20 percent income group spend 36 percent of
their income on food compared to 8 percent for households in the
highest 20 percent income group. Therefore, eliminating the exemption
would likely have a more significant impact on households with lower
income. The average low-income household spends about $4,400 on
food per year, which would increase by about $128, to $4,528, if the
State eliminated the exemption.
FOOD FOR RETIREMENT COMMUNITIES EXEMPTION—If this exemption
were eliminated, nursing facilities, assisted-living centers, and facilities
serving as a permanent residence for people 55 and older that provide
food for their residents would be required to assess and remit the state
sales tax of 2.9 percent on the sales of prepared and unprepared food.
According to an association that represents these facilities, elderly
residents who pay for their own care would likely see a corresponding
increase in the amount they are charged for food. However, facilities
would have to absorb the additional cost for residents whose care is
paid for by Medicaid, which accounts for about 65 percent of residents,
since Medicaid pays a pre-determined, fixed amount for each resident’s
care. Similar to the Food for Home Consumption Exemption, the
impact of eliminating the exemption would likely be more significant
for residents of retirement communities that have lower incomes.
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indicating that consumers in some areas of the state pay sales taxes on
food purchases despite the State’s exemption.
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Forty-five states, including Colorado, have sales and use tax. Of these
45 states, 32 have an exemption for food for home consumption. Other
states’ statutes are not always explicit about whether food from vending
machines are part of food for home consumption exemptions, but we
identified 16 states that specifically exempt sales of food from vending
machines. In addition, similar to Colorado, 26 states with a sales tax
exempt food sold by retirement communities.
ARE THERE TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE IN THE STATE?
FEDERAL SUPPLEMENTAL NUTRITION ASSISTANCE PROGRAM (SNAP) AND
WOMEN, INFANTS, AND CHILDREN (WIC) PROGRAM—SNAP and WIC
provide beneficiaries with food stamps/vouchers they can use to
purchase food for home consumption from food retailers, such as
grocery or convenience stores, or at assisted living communities, such as
retirement homes and drug and alcohol rehabilitation centers, where
they are residents. According to the Colorado Department of Human
Services, Coloradans were issued $1.05 billion in SNAP benefits in
Calendar Year 2020 and, according to the Colorado Department of
Public Health and Environment, Coloradans spent $48.2 million in
WIC benefits in Calendar Year 2020. Federal law requires all sales of
food made under these programs to be exempt from sales tax and
Colorado has codified this requirement in Section 39-26-707(1), C.R.S.
We estimate that the exemption of SNAP/WIC from state sales taxes
reduced food costs for program recipients in 2020 by about
$31.9 million, which we estimated by multiplying the $1.1 billion in
total SNAP/WIC benefits in Colorado by the State’s sales tax rate
of 2.9 percent. Although this exemption generally overlaps with the
Food for Home Consumption Exemption, SNAP/WIC allow program
recipients to purchase some food items, such as prepared sandwiches,
salads, soft drinks, and candy, which would not be exempt from sales
tax under the Food for Home Consumption Exemption, but that must
be exempted under the federal law and Section 39-26-707(1), C.R.S.
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Compilation Report for additional details on how we determined which
provisions are tax expenditures).
FOOD & BEVERAGE PACKAGING EXEMPTION–Section 39-26-707(1)(c)
and (2)(b), C.R.S., provides a sales and use tax exemption for essential
food packaging that is provided to the consumer as part of the sale of
food, so long as the purchase is subject to sales tax and the seller does
not separately charge for the food packaging. Essential packaging
includes items such as plates, cups, bowls, vending machine cups,
disposable containers (i.e. pizza boxes), and clamshells for carry out.
Nonessential items are assessed sales tax, with retailers paying the tax
if they provide the items to the customers free of charge, and include
utensils, skewers, napkins, serving trays, grocery bags, straws, cup
sleeves, and single serving condiments offered at convenience counters.
FOOD SERVICE EMPLOYER-PROVIDED MEALS SALES TAX EXEMPTION–
Section 39-26-707(2)(a), C.R.S., provides a sales tax exemption for
restaurant meals when the meal is provided to an employee of the
restaurant or is provided to the employee at a discount.
INGREDIENTS AND COMPONENT PARTS FOR FOOD MANUFACTURING
EXEMPTION–Section 39-26-102(20)(b), C.R.S., exempts ingredients and
other materials, such as molds, casings, and chemicals, used in
processing or manufacturing food products, which will later be sold to
consumers, from state sales and use tax.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue could not provide data showing the
revenue impact for the Food for Retirement Communities Exemption
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Although this provision is similar to the Food for Home Consumption
Exemption, because federal law requires the State to exempt these
purchases, we did not consider this provision to be a tax expenditure
for the purposes of our evaluations (see the Tax Expenditures Overview
Section of the Office of the State Auditor’s Tax Expenditures
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because retirement communities typically report the sales that qualify
for the exemption on the same line as other sales and use tax
exemptions. Specifically, they report these sales on Schedule A, Line 12
of the Department of Revenue’s Retail Sales Tax Return (Form DR
0100). This line is also where retailers report over a dozen other exempt
sales and this information cannot be disaggregated for analysis. Further,
according to the Department of Revenue, some taxpayers may have
reported qualifying sales on Line 1 of Schedule B of Form DR 0100,
which is the same line used to report the Food for Home Consumption
Exemption and these amounts cannot be disaggregated for the purposes
of analysis. If the General Assembly wants additional information on
the exemption, it could consider instructing the Department of Revenue
to add a reporting line for the expenditure to the Retail Sales Tax
Return form. GenTax, the Department’s tax processing and
information system, would also have to be reconfigured to collect and
extract this data; however, according to the Department of Revenue,
this type of change would require additional resources to develop the
form and complete the necessary programming in GenTax (see the Tax
Expenditures Overview Section of the Office of the State Auditor’s Tax
Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

FOOD FOR HOME CONSUMPTION EXEMPTION. As discussed, statute
and the enacting legislation for the exemption do not state the
exemption’s purpose or provide performance measures for evaluating
its effectiveness. Therefore, for the purposes of our evaluation, we
considered the following potential purpose: to avoid applying sales and
use tax on purchases of basic necessities, which are commonly exempted
in Colorado and other states. For example, other necessities, such as
energy used at a residence and prescription drugs, are also exempt from
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sales tax. Further, based on our review of tax policy literature, sale tax
exemptions for basic necessities are commonly intended to avoid
placing a disproportionate sales tax burden on individuals with lower
incomes since these individuals tend to spend a larger share of their
income on these items. We also developed one performance measure to
assess the extent to which the exemption is meeting its potential
purpose. However, the General Assembly may want to clarify its intent
for the exemption by providing a purpose statement and corresponding
performance measure(s) in statute. This would eliminate potential
uncertainty regarding the exemption’s purpose and allow our office to
more definitively assess the extent to which the exemption is
accomplishing its intended goal(s).
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TAX TYPE
YEAR ENACTED
REPEAL/EXPIRATION DATE

Sales and use
1982
None

REVENUE IMPACT

$238 million
(CALENDAR YEAR 2016)

NUMBER OF TAXPAYERS

Could not determine

KEY CONCLUSION: The exemption appears to be effective at exempting purchases of food
ingredients used to prepare or manufacture food sold to consumers from sales and use tax.
WHAT DOES THIS TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Food Ingredients Exemption (Ingredients
Exemption) [Sections 39-26-102(20)(b)(I) and
39-26-713(2)(b) and (e), C.R.S.] exempts
purchases of food ingredients from sales and
use tax when the ingredients will be used to
prepare or manufacture food products that will
ultimately be sold for human consumption.

The General Assembly may want to consider
establishing a statutory purpose and performance
measures for the exemption.

WHAT IS THE PURPOSE OF THIS TAX
EXPENDITURE?
Statute and the enacting legislation for the
Ingredients Exemption do not explicitly state its
purpose; therefore, we could not definitively
determine the General Assembly’s original
intent. Based on the operation of the
exemption, conversations with stakeholders,
and legislative history, we considered a
potential purpose: to ensure that sales tax is
only applied to purchases made by final
consumers instead of at multiple steps through
a food product’s production and distribution.
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FOOD INGREDIENTS
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Food Ingredients Exemption (Ingredients Exemption) [Sections 3926-102(20)(b)(I) and 39-26-713(2)(b) and (e), C.R.S.] exempts
purchases of food ingredients from sales and use tax, when the
ingredients will be used to prepare or manufacture food products that
will ultimately be sold for human consumption. To be eligible for the
exemption, the ingredients must either become an “integral or
constituent” part of the food or be “a chemical, solvent, agent, mold
skin casing, or other material” that is unfit for further use after the food
is processed. For example, when a bakery buys flour from a flour mill,
the bakery does not pay taxes on the purchased flour. Instead, sales tax
would be collected at the time the bakery item is sold at retail. Both
food manufacturers and restaurants that make eligible purchases can
claim the exemption.
The Ingredients Exemption was created in 1982 when House Bill 821168 explicitly made sales of ingredients used in food manufacturing
and preparation eligible for the broader Wholesales Exemption [Section
39-26-102(19)(a), C.R.S.], which exempts goods that are purchased for
resale or to be incorporated into a final product, which will later be sold
to consumers. There have been no amendments to the Ingredients
Exemption since it was created.
Under the exemption, food ingredients are also exempt from local sales
and use taxes in statutory and home rule cities and counties that have
their sales taxes collected by the State. Statute [Section 29-2105(1)(d)(I), C.R.S.] requires local governments that have their sales
taxes collected by the State to apply most of the State’s tax exemptions,
including the Ingredients Exemption. Conversely, home-rule cities
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Vendors apply the exemption at the time of sale and use the Department
of Revenue’s Retail Sales Tax Return (Form DR 0100), Line 1 of
Schedule A, to report all wholesale transactions that have been
exempted from retail sales tax, including those for food ingredients. If
a vendor does not apply the exemption to an eligible sale, purchasers
may submit a Claim for Refund of Tax Paid to Vendors (Form DR
0137B) to the Department to request a refund.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the
Ingredients Exemption. Based on the operation of the tax expenditure
and discussions with stakeholders, we considered the intended
beneficiaries of this exemption to be food manufacturers and dining
establishments like restaurants and snack bars, because it reduces the
after-tax cost of the ingredients they use in the food manufacturing and
preparation process. We also considered food consumers to be indirect
beneficiaries of this exemption because it may reduce food prices to the
extent food manufacturers pass their tax savings on to consumers in the
form of lower prices.
According to data from the U.S. Census Bureau’s Economic Census,
Colorado had about 830 food manufacturers in Calendar Year 2017.
According to the U.S. Census Bureau’s Annual Survey of
Manufacturers, the food manufacturing industry contributed about
$2.4 billion to the State’s economy, about 0.7 percent of the statewide
Gross Domestic Product (GDP), in Calendar Year 2016, the most recent
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established under Article XX, Section 6 of the Colorado Constitution
that collect their own sales and use tax have the authority to set their
own tax policies independent from the State and are not required to
exempt food ingredients from their local sales and use tax. However,
the 15 most populous cities in Colorado, which are all self-collected
home rule cities, also exempt wholesale sales, including food
ingredients, from local sales tax.
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year with data available. Further, according to data from the
Department of Labor and Employment, the State’s food manufacturing
industry employed about 23,000 people in Calendar Year 2018,
representing about 16 percent of all manufacturing employees in
Colorado and about 1 percent of the State’s entire workforce.
According to data from the U.S. Census Bureau’s Economic Census,
dining establishments made about $12.1 billion in sales in Colorado in
Calendar Year 2017 and, according to the Colorado Restaurant
Association, dining establishments employed about 285,000 people,
about 10 percent of the state’s workforce.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Ingredients Exemption do
not explicitly state its purpose; therefore, we could not definitively
determine the General Assembly’s original intent. Based on the
operation of the exemption, conversations with stakeholders, and
legislative history, we considered a potential purpose: to ensure that
sales tax is only applied to purchases made by final consumers instead
of at multiple steps through a food product’s production and
distribution. Similar structural provisions are common in states with a
sales tax to prevent “tax pyramiding,” which refers to a process that
increases the effective sales tax rate on a good by taxing its inputs and
the transactions that occur prior to its final sale to a consumer. In
addition to increasing the effective sales tax on a good, tax pyramiding
can create economic distortions, for example favoring manufacturers
with smaller supply chains. It can also hide the full cost of sales taxes
from consumers if businesses increase prices to account for sales taxes
at earlier steps in the production chain.
At the time the Ingredients Exemption was created, most purchases of
food ingredients appear to have already been exempt under the broader
Wholesales Exemption, which exempts purchases of component parts
incorporated into a final product from sales tax. Therefore, the
Ingredients Exemption may have been intended to clarify that certain
goods, such as chemicals and molds or casings, which are consumed by
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Ingredients Exemption
is meeting its purpose because no purpose is provided in statute or its
enacting legislation. However, we found that it is likely meeting the
purpose we considered in order to conduct this evaluation.
Statute does not provide quantifiable performance measures for this tax
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose.
PERFORMANCE MEASURE: To what extent is the Ingredients Exemption

applied to eligible purchases of food ingredients?
RESULT: Overall, we found evidence that vendors commonly apply the
Ingredients Exemption to eligible sales. The Department of Revenue
was not able to provide data on the quantity of food ingredients
exempted from sales tax or how frequently the exemption is taken
because vendors report exempt sales using the same reporting line as the
broader Wholesales Exemption, which cannot be disaggregated for
analysis. However, we spoke with three large food manufacturers in the
state, who all reported that they were aware of the exemption, that their
vendors regularly apply it to their purchases of food ingredients, and
that it is critical to their businesses. They also reported that it is widely
used in food manufacturing in Colorado, so it is likely that other
manufacturers are also using the exemption as well. Further, we
contacted a Colorado restaurant industry trade group, which indicated
that restaurants’ purchases of ingredients are commonly exempt from
sales tax.
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manufacturers during the manufacturing process and not physically
incorporated into the final food product, are also exempt.

5

FOOD INGREDIENTS EXEMPTION

6

340

WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
Based on data from the U.S. Census Bureau and the U.S. Bureau of
Economic Analysis, we estimate that about $238 million in state
revenue and about $177 million in local government revenue was
foregone under this exemption in Calendar Year 2016, with food
manufacturers and restaurants receiving a corresponding benefit.
We arrived at these estimates using the U.S. Census Bureau’s 2016
Annual Survey of Manufacturers, which indicates that Colorado’s food
manufacturing industry, excluding animal food manufacturing (e.g.,
Purina dog and cat food), expended $6.64 billion on materials in 2016.
However, this amount includes costs for food ingredients as well as
other costs, such as contract work, fuel and electricity, machinery, and
packaging and component parts, which are not included in the
Ingredients Exemption (though exempt under other provisions). For
this reason, we used U.S. Census Bureau data on Colorado
manufacturers’ costs for the items not included in the exemption and
information from the U.S. Department of Agriculture on the cost of
food packaging to estimate that approximately 71 percent of the
materials costs for Colorado food manufacturers are for food
ingredients. We then multiplied this percentage by food manufacturers’
$6.64 billion in materials costs to estimate that food ingredients made
up about $4.7 billion of these costs. We estimated the amount of food
ingredients that dining establishments purchased in 2017 at $3.5
billion. We determined this by multiplying the U.S. Census Bureau’s
2017 Economic Census estimate of about $12.1 billion for Colorado’s
dining establishments’ sales by an industry benchmark, provided in a
2020 restaurant industry study published by Baker Tilly, that food
ingredients make up about 29 percent of restaurants’ total sales.
We added the estimated $4.7 billion of food ingredients purchased by
food manufacturers and the estimated $3.5 billion of food ingredients
purchased by dining establishments to arrive at a total of $8.2 billion.
We multiplied this amount by the state tax rate of 2.9 percent to
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Due to data constraints, our revenue impact estimate should be
considered as an approximation showing the relative scale of the
exemption as opposed to showing the amount of revenue the State
would receive if it was not in place. As discussed, due to a lack of data,
we estimated the exemption’s revenue impact using several data sources.
These sources use somewhat different definitions of the relevant terms
and lack the specificity necessary for a precise estimate. In addition, the
U.S. Census Bureau reports data based on North American Industry
Classification System (NAICS) codes, which categorize all U.S.
businesses according to their function. Because businesses self-select
their NAICS codes, it is unclear whether businesses have selected the
best or most accurate code to describe their activities. Therefore, the
estimate might contain some businesses that should not be included or
might not include some food manufacturers who reported under a
different NAICS code.
In addition, we calculated our revenue impact for the Ingredients
Exemption without taking into account the impact of other tax
expenditures. Because the Wholesales Exemption significantly overlaps
with the Ingredients Exemption, most of the purchases included in our
estimate would still be exempt even if the Ingredients Exemption was
no longer in place. Therefore, the unduplicated revenue impact for the
Ingredients Exemption is likely much smaller than our estimate above,
though we lacked data to quantify this. Further, we calculated our
estimate using economic data from Calendar Year 2016. In 2020, the
COVID-19 pandemic had a significant impact on the restaurant
industry in Colorado, including the permanent and temporary closure
of many restaurants across the state. As such, our revenue impact
estimate is not likely reflective of the current state of the Colorado
restaurant industry.
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estimate the state revenue impact and by the average populationweighted local tax rate for state-collected local governments of 2.16
percent to estimate the revenue impact to local governments.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Ingredients Exemption would likely have a limited
impact, since most sales of food ingredients are also covered by the
Wholesales Exemption. However, if the Ingredients Exemption was not
in place, it may not be clear whether some goods, like chemicals and
mold casings that are consumed by manufacturers as part of the food
manufacturing process, but which are not physically incorporated into
the final product, are eligible for a sales tax exemption. If these
purchases were subject to sales tax, it would increase the sales and use
taxes paid by food manufacturers and restaurants to the extent that they
use these products when processing food. Under these circumstances,
all the stakeholders we spoke with said businesses would pass their
increased costs due to taxes on to consumers.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 44 states (excluding Colorado) that levy a sales tax, we found
that 43 have tax expenditures that appear to exempt sales of food
ingredients. However, we did not identify any other states that have an
exemption explicitly for ingredients used in food prepared for retail sale;
instead all have general exemptions or deductions for ingredients and
component parts used in manufacturing (similar to Colorado’s
treatment of such sales under the Wholesales Exemption). We only
identified one state, Hawaii, which taxes these transactions, though it
does so at a reduced rate.
ARE THERE TAX EXPENDITURES OR PROGRAMS WITH A
SIMILAR PURPOSE?
Colorado provides several other sales and use tax exemptions that, like
the Ingredients Exemption, aim to prevent tax pyramiding in the
manufacturing industry. Specifically, ingredients and component parts
used to manufacture goods are exempt from sales tax under the
Wholesales Exemption [Section 39-26-102(20(a), C.R.S.]. Energy used
for industrial and manufacturing purposes is also exempt from sales and
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Additionally, several other sales and use tax exemptions specifically
relate to food. Colorado exempts purchases of food for home
consumption [Section 39-26-707(1)(e), C.R.S.] and food and beverage
packaging from sales and use tax [Section 39-26-707(1)(c), (1)(d),
(2)(b), and (2)(c), C.R.S.]. Similarly, statute [Section 39-26-707(1)(f),
C.R.S.] exempts food and food packaging consumed by residents on the
premises of a retirement community from sales and use tax.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURES?
The Department of Revenue could not provide data on the use of the
Ingredients Exemption. Specifically, vendors report sales that qualify
for the exemption on the Department’s Retail Sales Tax Return (Form
DR 0100) using the same line that they use to report all types of sales
that qualify for the Wholesale Sales Exemption, which covers a widevariety of purchases, not just food ingredients. Additionally, the
wholesale transaction information is not stored in a format that
GenTax, the Department’s tax processing and information system,
can readily pull data from. Although we estimated the exemptions’
revenue impact using U.S. Census Bureau and Department of
Agriculture data, limitations in the data likely impact the accuracy of
our estimate.
If the General Assembly determined that a more accurate estimate
is necessary, it could direct the Department of Revenue to collect
information specifically on exempt food ingredients transactions as part
of the Retail Sales Tax Return and make changes in GenTax to allow it
to pull this data. However, according to the Department of Revenue,
this would require additional resources to complete the necessary
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use tax [Section 39-26-102(21)(a), C.R.S.], as are purchases of
machinery used in manufacturing [Section 39-26-709(1)(a)(II) and
(1)(a)(IV), C.R.S.]. Similarly, certain materials used in the
manufacturing or processing of iron, steel, and uranium-vanadium ores
are exempt from sales and use tax [Section 39-26-706(3), C.R.S.].
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programming in GenTax (see the Tax Expenditures Overview section
of the Office of the State Auditor’s Tax Expenditures Compilation
Report for additional details on the limitations of Department of
Revenue data and the potential costs of addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR
THE INGREDIENTS

EXEMPTION. As discussed, statute and the enacting
legislation for the exemption do not state the exemption’s purpose or
provide performance measures for evaluating its effectiveness.
Therefore, for the purposes of our evaluation, we considered a potential
purpose for the exemption: to ensure that sales tax is only applied to
purchases made by final consumers instead of at multiple steps through
a food product’s production and distribution. Further, because it
appears that when the exemption was established, most sales that are
eligible for this exemption were already eligible for the broader
Wholesales Exemption, the Ingredients Exemption may have been
intended to clarify that purchases of certain goods, such as chemical
agents, molds, and casings, which are consumed during the
manufacturing process, but not incorporated in the final product, are
also exempt. We identified this purpose based on the operation of the
exemption, conversations with stakeholders, and its legislative history.
We also developed a performance measure to assess the extent to which
the exemption is meeting this potential purpose. However, the General
Assembly may want to clarify its intent for the exemption by providing
a purpose statement and corresponding performance measure(s) in
statute. This would eliminate potential uncertainty regarding the
exemption’s purpose and allow our office to more definitively assess the
extent to which the exemption is accomplishing its intended goal(s).
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MACHINERY USED IN
MANUFACTURING EXEMPTION
EVALUATION SUMMARY | JANUARY 2021 | 2021-TE6

TAX TYPE
Sales and Use Tax
YEAR ENACTED
1979
REPEAL/EXPIRATION DATE None

REVENUE (TAX YEAR 2017) $45 million maximum
NUMBER OF TAXPAYERS Could not determine

KEY CONCLUSION: The exemption is effective at preventing the taxation of machinery purchased
for direct use in manufacturing goods.
WHAT DOES THE TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Machinery Used in Manufacturing Sales and
Use Tax Exemption allows purchases greater than
$500 of machinery used predominantly and
directly in manufacturing to be exempt from
taxation.

The General Assembly may want to consider
establishing a statutory purpose and performance
measures for the exemption.

WHAT IS THE PURPOSE OF THE TAX
EXPENDITURE?
Statute and the enacting legislation do not state the
exemption’s purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on our review of legislative
history and the current operation of the
expenditure, our evaluation considered a
potential purpose: to prevent the taxation of
machinery purchased for direct use in
manufacturing goods, since consumers must
typically pay sales taxes on the finished goods.
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MACHINERY USED IN
MANUFACTURING
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Machinery Used in Manufacturing Exemption (Machinery
Exemption) [Section 39-26-709(1)(II) and (2), C.R.S.] exempts
purchases of machinery, machine tools, and parts, directly and
predominately used for manufacturing tangible personal property, from
sales and use tax. Additionally, the purchase must be in excess of $500
and the items must be depreciable and have a useful life of at least one
year. Purchases of used equipment are limited to $150,000 per year.
The expenditure was created by House Bill 79-1611 in 1979 and,
through several amendments, was expanded to increase the benefit it
provides manufacturers and the types of purchases that are eligible:
 House Bill 87-1331 eliminated a $500,000 per year, per-taxpayer
cap on the exemption that was included in the original provision.
 House Bill 88-1201 changed the minimum eligible purchase amount
from $1,000 in a calendar year to the current $500 per purchase.
 House Bill 96-1333 expanded the exemption, which had originally
required the items to be used “exclusively in manufacturing,” to
allow items used “predominately in manufacturing.”
 Senate Bill 16-124 added solid waste processing and diversion
facilities that process recovered materials for remanufacturing,
recycling, or reuse as eligible beneficiaries.
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To claim the exemption, eligible beneficiaries must first file a
declaration of entitlement (Form DR 1191 or DR 1192) with the
Department of Revenue. Vendors then typically apply the exemption at
the time of the sale. Vendors are generally required to report the amount
they exempted using the Colorado Retail Sales Tax Return (Form DR
0100), which includes a line to enter exempt sales of machinery. If a
manufacturer pays sales tax to a vendor for an eligible sale, the
manufacturer can receive a refund for the sales tax paid by filing a Claim
for Refund (Form DR 0137B) with the Department. If a manufacturer
makes an exempt purchase in another state and brings the equipment
into Colorado, they are not required to report the amount exempt from
use tax under the Machinery Exemption.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the
Machinery Exemption. Based on its operation, we considered the
intended beneficiaries to be manufacturers of tangible personal
property, including those that process recovered materials for
remanufacturing, recycling, or reuse. The manufacturing industry is
significant within the State’s economy, including aerospace, medical
supplies, electronics, and food and beverage manufacturing. As of June
2019, Colorado’s manufacturers employed about 148,600 individuals,
which is nearly 6 percent of all jobs in the state, and accounted for about
$27 billion, or 7 percent, of the State’s gross domestic product (GDP)
in Calendar Year 2019.
Vendors of eligible machinery and consumers of manufactured goods
may also be indirect beneficiaries of the exemption to the extent that it
allows manufacturers to make additional purchases of machinery from
vendors and offer their products to consumers at lower prices.
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 House Bill 18-1350 added scrap metal processors as eligible
beneficiaries.
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WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Manufacturing Exemption
do not state its purpose; therefore, we could not definitively determine
the General Assembly’s original intent. Based on our analysis of the
expenditure’s legislative history and the current operation of the
expenditure, we considered a potential purpose: to prevent the taxation
of items purchased for direct use in manufacturing goods, since
consumers typically must pay sales tax on the finished goods. This is
consistent with other sales tax exemptions in the state, which exempt
manufacturers’ purchases of raw materials that they incorporate into a
final product. Similar structural provisions are common in states with a
sales tax to prevent the tax from being applied at multiple stages of a
good’s manufacturing and distribution process, which is referred to as
“tax pyramiding.” Tax pyramiding can increase the effective tax on a
consumer good to the extent that taxes on manufacturers’ inputs are
passed on to the final consumers of their products.
IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
We could not definitively determine whether the Machinery Exemption
is meeting its purpose because no purpose is provided in statute or its
enacting legislation. However, we found that it is likely meeting the
potential purpose we considered in order to conduct this evaluation
because purchases of eligible machinery are commonly exempt from
sales and use tax.
Statute does not provide quantifiable performance measures for the
exemption. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose:
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Machinery Exemption to avoid paying sales and use tax on eligible
purchases?
RESULTS: We found that the exemption is widely applied to sales of
manufacturing equipment in the state. Department of Revenue sales tax
data show that 350 vendors applied the exemption to a total of $124
million in sales of eligible equipment in Calendar Year 2017. Because
manufacturers may also claim a refund if a vendor collects sales tax on
an eligible purchase and are not required to report the amount they
claim as a consumer use tax exemption, the Department’s sales tax data
do not include all eligible purchases. However, we spoke to nine
stakeholders who represent manufacturers, manufacturing trade
organizations, or vendors of machinery in the state and they indicated
that most manufacturers are aware of and use the Machinery
Exemption and vendors routinely apply it at the point of sale.
WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE
We estimate that the Machinery Exemption had a maximum revenue
impact to the State of about $45 million in Calendar Year 2017 and
provided a corresponding benefit to manufacturers.
The Department of Revenue lacked the data necessary for us to
determine the exemption’s full revenue impact; therefore, we used
economic data from the U.S. Census Bureau to estimate the potential
impact. Specifically, the Census Bureau estimates that in Calendar Year
2017, Colorado manufacturers spent a total of $1.56 billion on capital
expenditures for machinery used in manufacturing in the state. We
multiplied this amount by the State’s 2.9 percent sales tax rate to arrive
at a potential impact of $45 million. However, this amount likely
overstates the true impact of the exemption to some degree because
some of the capital expenditures included in the Census Bureau data are
ineligible for the exemption. For example, sales under $500 are included
in the Census Bureau data, but do not qualify for the exemption, and
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manufacturers’ capital expenditures could include items, such as office
equipment, that are not directly used in manufacturing and are thus,
ineligible for the exemption. Further, the Census Bureau groups
businesses in its data based on North American Industry Classification
System (NAICS) codes, which businesses self-select when they report to
the Census Bureau and might be misreported. Additionally, the NAICS
code for manufacturing is more comprehensive than the State’s
statutory definition of manufacturing, meaning that some businesses
that would not qualify for the exemption may be included in the capital
cost data we used.
In addition to its impact on state revenue, we also estimate that the
Machinery Exemption had a maximum revenue impact of about $7.8
million in counties that had opted to apply it in Calendar Year 2017.
Specifically, under Section 29-2-105(1)(d)(I)(A) and (A.5), C.R.S.,
statutory and home-rule municipalities and counties that have their
sales and use taxes collected by the State may choose to provide the
Machinery Exemption, though they must explicitly adopt it. According
to the Department, 20 state-collected counties and 28 municipalities
have adopted the exemption. To estimate the revenue impact to the 20
counties that have adopted the exemption, we first estimated the
amount of eligible sales in each by multiplying the $1.56 billion in
statewide manufacturing capital expenditures reported by the Census
Bureau by the percentage of the state’s manufacturing jobs located in
each county, based on data from the State Demographer’s Office. We
then multiplied the estimated eligible sales in each county by each
county’s sales and use tax rate. Because this estimate also relies on
Census Bureau data, as was the case for our estimate for the
exemption’s state revenue impact, this total likely overstates the revenue
impact to local governments to some degree. Further, we lacked data
necessary to estimate the impact to the 28 municipalities that have
adopted the exemption; however, because these are relatively small
municipalities, the additional revenue impact from the exemption in
these areas is likely small as well.
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WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Machinery Exemption would result in manufacturers
having to pay an additional 2.9 percent on their purchases of machinery
that currently qualify for the exemption. In the 20 state-collected
counties that have adopted the exemption, on average, manufacturers
would also have to pay an additional 1.23 percent in county sales tax.
Because most states with a sales tax have a similar exemption,
eliminating the Machinery Exemption could also make Colorado a less
attractive location for manufacturing businesses. Overall, most
stakeholders we contacted indicated that the removal of the exemption
would have some impact on their operations in the state. Although
manufacturers could potentially pass some of the additional costs from
taxes on to customers in the form of higher prices, stakeholders noted
a variety of actions they might take to cover the additional costs that
could not be passed on, such as buying used equipment, reassessing
future expansion in the state, or expanding automation. Stakeholders
reported that automation of the manufacturing sector is inevitable to
compete internationally, and the exemption allows manufactures to
reinvest their savings on machinery purchases into a smaller skilled-

TAX EXPENDITURES REPORT

Despite the exemption providing a significant tax benefit to
manufacturers, we found that most manufacturers must still pay local
sales taxes, which could be limiting the exemption’s economic impact.
As of July 2020, only 20 of 51 state-collected counties and 28 statecollected municipalities had adopted the exemption. Further, based on
our review of Calendar Year 2017 data from the Bureau of Labor
Statistics, most manufacturing jobs in the state are likely located within
home-rule cities that collect their own sales taxes and that do not
provide a similar exemption. Therefore, most purchases of
manufacturing equipment in the state are subject to local sales taxes,
which may reduce the economic impact of the Machinery Exemption
and reduce its ability to avoid tax being applied to equipment that is
part of the manufacturing process.
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labor force to operate automated machinery, which is eligible under the
exemption.
However, stakeholders reported that sales and use taxes are one factor
among many when they make investment decisions and eliminating the
exemption may have a relatively limited impact. Further, as discussed,
most machinery purchases by manufacturers in the state are subject to
local sales taxes and we found that manufacturing businesses are
concentrated in several home-rule cities, such as Denver, Lakewood,
Aurora, and Boulder. These areas have higher than average local tax
rates and do not exempt sales of manufacturing equipment, indicating
that sales taxes are not the primary driver of manufacturers’ location
decisions. Manufacturing comprised about $27 billion of the state’s
GDP in Calendar Year 2019 and so the estimated $45 million tax
benefit, which is equivalent to less than 0.2 percent of the industry’s
share of state GDP, is relatively small in comparison to the size of the
industry.
ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
Of the 45 states, including Colorado, which levy sales and use tax, 41
provide a tax expenditure for machinery used in manufacturing. Of
these, 38 provide a sales and use tax exemption and three provide a
reduced sales and use tax rate for purchases of machinery used in
manufacturing. Similar to Colorado, we identified 25 other states with
provisions that expressly include recycling or scrap metal processing
industries as eligible manufacturers. Additionally, we found three
states—Missouri, Kentucky, and North Dakota—that require the
qualifying machinery to be used to establish new or expanded
manufacturing capabilities, which is narrower than Colorado’s
eligibility requirements.
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The Wholesales Exemption [Section 39-26-102(20), C.R.S] exempts
inputs, such as ingredients and component parts that are incorporated
into consumer goods, and non-retail sales of tangible personal property,
from sales and use tax. The Wholesales Exemption applies to a broad
range of industries, including manufacturers, and similar to the
Manufacturing Exemption, appears to be intended to avoid taxing
inputs necessary to the production of consumer goods, which are
typically subject to sales tax when sold by retailers.
Another similar expenditure is the Enterprise Zone Manufacturing
Machinery Sales Tax Exemption [Section 39-30-106, C.R.S.], which is
linked to the statewide Machinery Exemption, and thus has the same
administration criteria, but with its own definition of manufacturing.
The enterprise zone exemption has a more comprehensive definition of
manufacturing, which includes activities such as processing, than the
Machinery Exemption.
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department of Revenue was not able to provide data on the
amount of the exemption claimed as a refund or as a use tax exemption.
Specifically, manufacturers that pay sales taxes on eligible purchases
may claim the exemption using the Claim for Refund (Form DR
0137B). This form does not include a separate line for reporting the
Machinery Exemption, and taxpayers use the same reporting line on the
form to claim refunds for multiple exemptions. Therefore, the
Department cannot provide data on the amount claimed as a refund
under the exemption. Further, manufactures who claim it as a consumer
use tax exemption, because for example, they made an exempt purchase
in another state before bringing the items purchased back into
Colorado, are generally not required to report the amount exempted to
the Department. Additionally, although some vendors may report the
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ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
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information on the exemption using the Retailer’s Use Tax Return
(Form DR 0173), which includes a line to report the Machinery
Exemption, GenTax, the Department’s tax processing and information
system is not programmed to extract this information.
The Department was able to provide data on the use of the exemption
for sales that vendors reported on the Colorado Retail Sales Tax Return
(Form DR 0100) and reported a revenue impact of about $6.4 million
in Calendar Year 2019 for these sales in its 2020 Tax Profile and
Expenditures Report; however, Department staff indicated that this
amount likely underrepresents the full revenue impact due to the data
limitations discussed above. For this reason, we estimated the statewide
and local revenue impact using U.S. Census Bureau data, which could
overestimate the true impact since this data likely includes some sales
that would not qualify for the exemption.
If the General Assembly wants complete information on the use and
revenue impact of the Machinery Exemption, the Department of
Revenue would need to program GenTax to extract data on the
exemption reported on the Retailer’s Use Tax Return (Form DR 0173).
In addition, the Department would need to add an additional reporting
line for the exemption on its Claim for Refund form (Form DR 0137B)
and program GenTax to capture and retrieve this information.
However, according to the Department of Revenue, these types of
changes would require additional resources to change the necessary
programming in GenTax and add a reporting line to the form (see the
Tax Expenditures Overview Section of the Office of the State Auditor’s
Tax Expenditures Compilation Report for additional details on the
limitations of Department of Revenue data and the potential costs of
addressing the limitations).
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THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

MACHINERY EXEMPTION. As discussed, statute and the enacting
legislation for the exemption do not state the exemption’s purpose or
provide performance measures for evaluating its effectiveness.
Therefore, for the purposes of our evaluation, we considered a potential
purpose for the exemption: to prevent the taxation of items purchased
for direct use in manufacturing goods since consumers typically must
pay sales tax on the finished goods. We identified this purpose based on
its operation and our review of similar tax expenditures in Colorado
and other states. Specifically, the exemption is consistent with other
sales tax exemptions in Colorado, which exempt manufacturers’
purchases of raw materials that they incorporate into a final product.
Similar structural provisions are also common in other states with a
sales tax to prevent the tax from being applied at multiple stages of a
good’s manufacturing and distribution process. We also developed a
performance measure to assess the extent to which the exemption is
meeting this potential purpose. However, the General Assembly may
want to clarify its intent for the exemption by providing a purpose
statement and corresponding performance measure(s) in statute. This
would eliminate potential uncertainty regarding the exemption’s
purpose and allow our office to more definitively assess the extent to
which the exemption is accomplishing its intended goal(s).
THE
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WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?

11

356

357

PRE-PRESS PRINTING EXEMPTION
EVALUATION SUMMARY | JULY 2021 | 2021-TE14

TAX TYPE
Sales and use
YEAR ENACTED
1992
REPEAL/EXPIRATION DATE None

REVENUE IMPACT
Could not determine
NUMBER OF TAXPAYERS Could not determine

KEY CONCLUSION: The exemption is effective at preventing the taxation of printers’ purchases
of pre-press materials used in printing products sold to customers.

WHAT DOES THE TAX EXPENDITURE
DO?

WHAT POLICY CONSIDERATIONS DID
THE EVALUATION IDENTIFY?

The Pre-Press Printing Exemption exempts from
sales and use tax printers’ purchases of eligible prepress materials, such as film proofs and plates,
used to print products sold at retail.

The General Assembly may want to consider
establishing a statutory purpose and performance
measures for the exemption.

WHAT IS THE PURPOSE OF THE TAX
EXPENDITURE?
Statute and the enacting legislation do not state the
exemption’s purpose; therefore, we could not
definitively determine the General Assembly’s
original intent. Based on our review of legislative
history and the current operation of the
expenditure, our evaluation considered a
potential purpose: to ensure that sales tax is only
applied to purchases made by final consumers
instead of at multiple steps through print jobs’
production and distribution.
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PRE-PRESS PRINTING
EXEMPTION
EVALUATION RESULTS
WHAT IS THE TAX EXPENDITURE?
The Pre-Press Printing Exemption (Pre-Press Exemption) [Section 3926-102(19)(b), C.R.S.] exempts purchases of pre-press preparation
printing materials from sales and use tax. Pre-press is the term used by
the printing industry to describe the process a document must go
through before it can be printed, such as camera-ready work, color
separating, platemaking, scanning, or other pre-press functions, and
occurs between the creation of a print layout and the final printing. For
example, a business requesting a print order of brochures, letterheads,
or greeting cards would submit a print order to a printing company in
Colorado. The printing company would then purchase the general
manufacturing pre-press materials such as aluminum plates, sheets, and
other proofing materials from a wholesale distributor to create
customized plates and engravings. Eligible pre-press preparation
printing materials include tangible products such as “light sensitive film,
plates, and proofing materials,” used for a specific print job and a
specific customer, which are reusable, and for which ownership passes
to the customer as part of the total sale [1 CCR 201-5, Special Rule 35
and Section 39-26-102(6.7), C.R.S.].
The Pre-Press Exemption was created in 1992 by House Bill 92-1248.
Although purchases of materials incorporated into final tangible goods
were generally exempt under the broader Wholesales Exemption
[Section 39-26-102(19)(a), C.R.S.], the bill clarified that sales and use
of pre-press printing materials, which are a necessary input to the
printing process, but not typically incorporated into a final printed
product and not necessarily delivered to the customer, are also exempt
as wholesale transactions. There have been no amendments to the PrePress Exemption since it was created.
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Vendors apply the exemption at the time of sale and use the Department
of Revenue’s (Department) Retail Sales Tax Return (Form DR 0100),
Line 1 of Schedule A, to report all wholesale transactions that have been
exempted from retail sales tax, including those for pre-press printing
materials. If a vendor does not apply the exemption to an eligible sale,
printing companies may submit a Claim for Refund of Tax Paid to
Vendors (Form DR 0137B) to the Department to request a refund.
WHO ARE THE INTENDED BENEFICIARIES OF THE TAX
EXPENDITURE?
Statute does not directly state the intended beneficiaries of the Pre-Press
Exemption. Based on the operation of the tax expenditure and
discussions with stakeholders, we considered the intended beneficiaries
of this exemption to be printing companies and retailers because it
reduces the cost of the materials they use in the pre-press printing
process for specific jobs in which they cannot reuse the materials.
Furthermore, we also considered consumers of print jobs to be indirect
beneficiaries of this exemption because it may reduce printing prices to
the extent printing companies pass their tax savings on to consumers in
the form of lower prices.
Stakeholders reported that there are approximately 900 printing
companies in Colorado, most of which perform pre-press in-house. Of
the three types of printing companies, including commercial offset,
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Under the exemption, pre-press printing materials are also exempt from
local sales and use taxes in statutory and home rule cities and counties
that have their sales taxes collected by the State. Statute [Section 29-2105(1)(d)(I), C.R.S.] requires local governments that have their sales
taxes collected by the State to apply most of the State’s tax exemptions,
including the Pre-Press Exemption. Conversely, home rule cities and
counties established under Article XX, Section 6 of the Colorado
Constitution that collect their own sales and use tax have the authority
to set their own tax policies independent from the State, and are not
required to exempt pre-press printing materials from their local sales
and use tax.
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screen, and digital printers, commercial offset and screen printers
typically conduct more rigorous print jobs and therefore require prepress materials.
WHAT IS THE PURPOSE OF THE TAX EXPENDITURE?
Statute and the enacting legislation for the Pre-Press Exemption do not
explicitly state its purpose; therefore, we could not definitively
determine the General Assembly’s original intent. Based on the
operation of the exemption, conversations with stakeholders, and
Department regulations, we considered a potential purpose: to ensure
that sales tax is only applied to purchases made by final consumers
instead of at multiple steps through print jobs’ production and
distribution. Similar structural provisions are common in states with a
sales tax to prevent “tax pyramiding,” which refers to a process that
increases the effective sales tax rate on a good by taxing its inputs and
the transactions that occur prior to its final sale to a consumer. In
addition to increasing the effective sales tax on a good, tax pyramiding
can create economic distortions, for example favoring manufacturers
with smaller supply chains. It can also hide the full cost of sales taxes
from consumers if businesses increase prices to account for sales taxes
at earlier steps in the production chain.
As discussed, the Wholesales Exemption generally exempts purchases
of materials that are incorporated into goods that will later be sold at
retail; however, the materials exempt under the Pre-Press Exemption
may have not been included in the Wholesales Exemption because
materials used in pre-press are not incorporated into the final product
sold to customers. Therefore, the Pre-Press Exemption may have been
intended to clarify that certain materials, such as proofing materials for
pre-press printing, that are utilized for the production of a specific
product sold to the customer but retained by the printing company, are
also exempt.
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We could not definitively determine whether the Pre-Press Exemption
is meeting its purpose because no purpose is provided for it in statute
or its enacting legislation. However, we found that it is likely meeting
the purpose we considered in order to conduct this evaluation because
wholesale distributors and printing companies are likely applying the
exemption to tax exempt sales of pre-press printing materials.
Statute does not provide quantifiable performance measures for this tax
expenditure. Therefore, we created and applied the following
performance measure to determine the extent to which the exemption
is meeting its potential purpose:

To what extent is the Pre-Press Exemption
applied to eligible purchases of pre-press printing materials?
PERFORMANCE

MEASURE:

RESULT: Overall, we found evidence that vendors commonly apply the
Pre-Press Exemption to eligible sales. The Department was not able to
provide data on the amount of pre-press materials reported exempt
from sales tax or how frequently the exemption is taken because
vendors report exempt sales using the same reporting line as the broader
Wholesales Exemption, which cannot be disaggregated for analysis.
However, we spoke to a printing association and a wholesale distributor
of printing materials located in the state who reported that they were
aware of the exemption, that they or their vendors regularly apply it to
their purchases of eligible pre-press materials, and that it is important
to printing companies. They also reported that it is widely used in the
printing industry in Colorado, so it is likely that other printers are using
the exemption as well.
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IS THE TAX EXPENDITURE MEETING ITS PURPOSE AND
WHAT PERFORMANCE MEASURES WERE USED TO MAKE
THIS DETERMINATION?
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WHAT ARE THE ECONOMIC COSTS AND BENEFITS OF THE
TAX EXPENDITURE?
We lacked the necessary information to estimate the revenue impact to
the State for the Pre-Press Exemption. However, based on information
we received from stakeholders, it appears that the revenue impact to the
State and benefit it provides to taxpayers is relatively small. For
example, one printing materials distributor we identified in the state
indicated that it sold about $280,000 in exempt materials in Calendar
Year 2019. Based on the State’s 2.9 percent sales tax rate, this equates
to about $8,120 in sales tax exempted. Furthermore, because the
exempt materials the distributor reported to us also include items such
as paper and ink, which are covered by other exemptions, the amount
exempted under the Pre-Press Exemption is likely lower than this
amount.
WHAT IMPACT WOULD ELIMINATING THE TAX
EXPENDITURE HAVE ON BENEFICIARIES?
Eliminating the Pre-Press Exemption would impact printing companies
in Colorado by adding additional costs to the printing process.
Specifically, printing companies would see a 2.9 percent increase on
eligible pre-press printing materials purchased from wholesale
distributors. For example, a typical cost for a pre-press aluminum print
plate is about $215, which would be subject to about $6 in additional
sales taxes if the exemption was not in place. In comparison, a print job
that uses a print plate could cost about $2,000 to $4,000, though these
costs are highly variable based on the specific job. Printers would either
have to absorb this additional cost or pass the cost on to customers in
the form of higher prices. According to stakeholders, eliminating the
exemption would negatively impact the printing industry in the state
and some printers, particularly those with smaller operations, would
not be able to absorb the additional cost and would likely pass the costs
on to customers.
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Based on our review of the seven states surrounding Colorado, we
determined that none of the states’ statutes explicitly exempt pre-press
printing materials in the same manner as Colorado; however, all of
them may exempt pre-press materials under other statutory exemptions.
We reviewed statutes, legislation, and case law within Arizona, Utah,
Wyoming, Nebraska, Oklahoma, New Mexico, and Kansas, and found
that each state has statutory exemptions such as machinery equipment
or component part exemptions that appear to exempt purchases of prepress printing materials. Additionally, we found that Kansas likely
exempts pre-press materials based on case law, indicating that Kansas
provides an exemption for pre-press materials consumed in the
manufacturing process. Furthermore, stakeholders indicated that many
other states’ codes exempt purchases of pre-press materials from sales
and use tax.
ARE THERE OTHER TAX EXPENDITURES OR PROGRAMS
WITH A SIMILAR PURPOSE AVAILABLE IN THE STATE?
Colorado provides other sales and use tax exemptions with a similar
potential purpose as the Pre-Press Exemption intended to prevent tax
pyramiding. For example, ingredients and component parts used to
manufacture goods are exempt from sales tax under the Wholesales
Exemption [Section 39-26-102(20)(a), C.R.S.]. Similarly, purchases of
machinery used in manufacturing are exempt from sales tax under the
Manufacturing Exemption [Section 39-26-709(1)(a)(II) and (IV),
C.R.S.].
WHAT DATA CONSTRAINTS IMPACTED OUR ABILITY TO
EVALUATE THE TAX EXPENDITURE?
The Department could not provide data on the use of the Pre-Press
Exemption. Specifically, vendors report sales that qualify for the
exemption on the Department’s Retail Sales Tax Return (Form DR
0100) using the same line that they use to report all types of sales that
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ARE THERE SIMILAR TAX EXPENDITURES IN OTHER STATES?
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qualify for the Wholesale Sales Exemption, which covers a wide-variety
of purchases, not just pre-press printing materials.
If the General Assembly determined that a more accurate estimate
is necessary, it could direct the Department to collect information
specifically on exempt pre-press materials transactions as part of the
Retail Sales Tax Return and make changes in GenTax to allow it to pull
this data. However, according to the Department, this would require
additional resources to complete the necessary programming in GenTax
(see the Tax Expenditures Overview section of the Office of the State

Auditor’s Tax Expenditures Compilation Report for additional details
on the limitations of Department data and the potential costs of
addressing the limitations).
WHAT POLICY CONSIDERATIONS DID THE EVALUATION
IDENTIFY?
THE GENERAL ASSEMBLY MAY WANT TO CONSIDER AMENDING STATUTE
TO ESTABLISH A STATUTORY PURPOSE AND PERFORMANCE MEASURES FOR

PRE-PRESS EXEMPTION. Statute and the enacting legislation for the
exemption do not state the exemption’s purpose or provide
performance measures for evaluating its effectiveness. Therefore, for the
purposes of our evaluation, we considered a potential purpose for the
exemption: to ensure that sales tax is only applied to purchases made
by final consumers instead of at multiple steps through print jobs’
production and distribution. We identified this purpose based on the
operation of the exemption, conversations with stakeholders, and its
legislative history. We also developed a performance measure to assess
the extent to which the exemption is meeting this potential purpose.
However, the General Assembly may want to clarify its intent for the
exemption by providing a purpose statement and corresponding
performance measure(s) in statute. This would eliminate potential
uncertainty regarding the exemption’s purpose and allow our office to
more definitively assess the extent to which the exemption is
accomplishing its intended goal(s).
THE

