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Committee on Legal Services
November 25, 2013
10:00 a.m.
Senate Committee Room 354

1.

Discussion of Chair vacancy.

2

Review of New Rules (rules adopted or amended on or after November 1, 2012, and
before November 1, 2013, and scheduled to expire May 15, 2014):
a.

Rules of the State Board of Education, Department of Education, concerning
Administration of the Accreditation of School Districts (Assessment
Administration Security Policies and Procedures), 1 CCR 301-1 (LLS Docket
No. 130206; SOS Tracking No. 2013-00067).
Staff: Julie Pelegrin
(Contested)

b.

Rules of the State Board of Education, Department of Education, concerning
Administration of the Accreditation of School Districts (District Accreditation
Contracts), 1 CCR 301-1 (LLS Docket No. 130101; SOS Tracking No.
2012-01001).
Staff: Julie Pelegrin
(Uncontested)

c.

Rules of the State Board of Education, Department of Education, concerning
Administration of the Exceptional Children's Educational Act, 1 CCR 301-8
(LLS Docket No. 130102; SOS Tracking No. 2012-00942).

Staff: Julie Pelegrin
(Uncontested)
d.

Rules of the Secretary of State, Department of State, concerning
administration of the "Colorado Charitable Solicitations Act", 9 CCR 1505-9
(LLS Docket No., 130001; SOS Tracking No. 2012-00821).
Staff: Thomas Morris
(Uncontested)

e.

Rules of the Colorado State Patrol, Department of Public Safety, concerning
Part III, hazardous materials route designation, 8 CCR 1507-25 (LLS Docket
No. 1301093; SOS Tracking No. 2013-00058).
Staff: Jery Payne
(Uncontested)

f.

Rules of the Director of the Division of Fire Prevention and Control,
Department of Public Safety, concerning building, fire, and life safety code
enforcement of inspectors for health facilities licensed by the state of
Colorado, article 10, building code and fire inspector qualification, 8 CCR
1507-31 (LLS Docket No. 130425; SOS Tracking No. 2013-00749).
Staff: Chuck Brackney and Kate Meyer
(Uncontested)

g.

Rules of the State Housing Board, Division of Housing, Department of Local
Affairs, concerning manufactured housing installations, 9 CCR 1302-7 (LLS
Docket No. 130381; SOS Tracking No. 2013-00483).
Staff: Chuck Brackney and Nate Carr
(Uncontested)

3.

Report from the Legislative Digital Policy Advisory Committee.
Staff: Dan Cartin

4.

Scheduled Meetings During the Session - Organizational Meeting in January and
Scheduled Meetings on the First Friday of the Month:
February 7, March 7, April 4, May 2 - Noon to 2:00 p.m.

5.

Recognition of Chuck Brackney's service with the Office of Legislative Legal
Services and the Committee on Legal Services.

6.

Other.
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Julie Pelegrin, Office of Legislative Legal Services

DATE:

November 14, 2013

SUBJECT: Rules of the State Board of Education, Department of
Education, concerning Administration of the Accreditation of
School Districts (Assessment Administration Security
Policies and Procedures), 1 CCR 301-1 (LLS Docket No.
130206; SOS Tracking No. 2013-00067).1
Summary of Problem Identified and Recommendation
Section 24-4-102 (15), C.R.S., defines a rule, thereby identifying the
types of statements that an agency must promulgate as a rule and may not
adopt as a guideline or policy. State Board of Education Rules 5.03 and
10.01 (B) require school districts and public schools to comply with the
Department of Education’s statewide assessment administration and
security policies and procedures, which appear to be agency statements that
fit the definition of a rule and must be promulgated in accordance with the
"State Administrative Procedure Act." We therefore recommend that
Rules 5.03 and 10.01 (B) of the rules of the State Board of Education
concerning administration of statewide accountability measures for the
Colorado public school system, charter school institute, public school
districts and public schools not be extended.
1

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to
determine whether they are within the promulgating agency's rule-making authority. Under
section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2014,
unless the General Assembly acts by bill to postpone such expiration.

Analysis
I.

The State Board of Education must adopt the policies and
procedures for statewide assessment administration and security
as rules promulgated under the Act.
A.

The "State Administrative Procedure Act" defines the
types of agency statements that constitute a rule and must
be promulgated using the procedures in the Act. The
statutes require the State Board of Education to adopt
rules to implement the "Education Accountability Act of
2009."

If an executive branch agency, such as the State Board of Education
(State Board) is authorized or required to promulgate rules to implement a
statute, the agency must comply with the requirements of the "State
Administrative Procedure Act", article 4 of title 24, C.R.S. (APA). An
agency may, however, think that a statement by the agency is merely a
guideline, a policy, or a procedure and therefore not subject to the APA.
Section 24-4-102 (15), C.R.S., of the APA defines a "rule" as
follows:
24-4-102. Definitions. As used in this article, unless the context
otherwise requires:
(15) "Rule" means the whole or any part of every agency
statement of general applicability and future effect implementing,
interpreting, or declaring law or policy or setting forth the procedure or
practice requirements of any agency. "Rule" includes "regulation".

Section 24-4-103 (1), C.R.S., applies this definition as follows:
24-4-103. Rule-making - procedure - definitions - repeal. (1)
When any agency is required or permitted by law to make rules, in order
to establish procedures and to accord interested persons an opportunity to
participate therein, the provisions of this section shall be applicable.
Except when notice or hearing is otherwise required by law, this section
does not apply to interpretative rules or general statements of policy,
which are not meant to be binding as rules, or rules of agency
organization.

Thus, if an agency is authorized or required to adopt rules, it must
follow the provisions of the APA. The only situation in which the agency is
not required to follow the APA is if the statements the agency is adopting
S:\LLS\COLS\MEMOS\2013\130206jap.dotx
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do not fit within the definition of a rule. Based on the language in section
24-4-103 (1), C.R.S., if the statements of an agency are not simply
interpretative or general statements of policy or if they are meant to be
binding as rules, then the agency must promulgate the statements as rules in
compliance with the APA procedures.
The General Assembly enacted the "Education Accountability Act of
2009", article 11 of title 22, C.R.S., (Accreditation Act) to set the
parameters and general process for accrediting the state charter school
institute and school districts and assigning performance plans to public
schools. The Accreditation Act requires the Department of Education
(Department) annually to review the performance of the state charter school
institute, each school district, and each public school to determine the
accreditation level for the institute or district and the appropriate
performance plan level for each public school. The Department must also
enter into an accreditation contract with the institute and each school
district.
Section 22-11-104, C.R.S., specifically directs the State Board to
promulgate rules pursuant to the APA to implement the Accreditation Act.
In addition, section 22-11-207 (2), C.R.S., specifically directs the State
Board to promulgate rules establishing criteria to determine the
accreditation category of the institute and each school district:
22-11-207. Accreditation categories - criteria - rules. (2) The
state board shall promulgate rules establishing objective, measurable
criteria that the department shall apply in determining the appropriate
accreditation category for each school district and the institute, placing
the greatest emphasis on attainment of the performance indicators. At a
minimum, the rules shall take into consideration:…(Criteria omitted.)

Thus, the State Board must promulgate rules that establish the
criteria for assigning accreditation categories to the institute and school
districts. Section 22-11-210 (1) (a), C.R.S., uses comparable language to
require the State board to adopt rules to set the criteria for determining the
performance plan that a public school must adopt.
B.

Rules 5.03 and 10.01 (B) attempt to enforce policies and
procedures of the Department that fall within the
definition of a rule and must, therefore, be promulgated
by the State Board pursuant to the APA.

In adopting rules to implement section 22-11-207, C.R.S., the State
Board adopted two rules that affect the accreditation rating of the institute
S:\LLS\COLS\MEMOS\2013\130206jap.dotx
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and each school district and the performance plan for each public school.
Rule 5.03 applies to accreditation ratings:
5.00
DISTRICT ACCREDITATION
ACCREDITATION REVIEWS

CATEGORIES

AND

5.03 A District’s or the Institute’s failure to comply with the
Department’s Statewide Assessment administration and security
policies and procedures shall be considered by the Department in
assigning the District or Institute to an Accreditation category, and
may result in the District or Institute being assigned to an
Accreditation category at least one level lower than what otherwise
would have been assigned. If the District or Institute otherwise would
have been assigned to Accredited with Distinction, Accredited with
Performance Plan, or Accredited with an Improvement Plan, it instead
may be assigned to Accredited with Priority Improvement Plan. If the
District or Institute otherwise would have been assigned to Accredited
with Priority Improvement Plan, it instead may be assigned to Accredited
with Turnaround Plan. The Commissioner shall determine whether a
District or Institute has breached the Department’s Statewide Assessment
administration and security policies and procedures and shall determine
whether the breach was pervasive and egregious enough to warrant a
change in the District’s or Institute’s accreditation rating. (Emphasis
added.)

Rule 10.01(B) uses similar language for determining a public school's
performance plan:
10.00 SCHOOL PLANS AND SCHOOL RESTRUCTURING
10.01(B) A Public School’s failure to comply with the
Department’s Statewide Assessment administration and security
policies and procedures shall be considered by the Department in
identifying which type of plan the Public School must implement,
and may result in a plan type at least one level lower than what
otherwise would have been required. If the Public School otherwise
would have been required to implement a Performance Plan or
Improvement Plan, it instead may be required to implement a Priority
Improvement Plan. If the Public School otherwise would have been
required to implement a Priority Improvement Plan, it instead may be
required to implement a Turnaround Plan. The Commissioner shall
determine whether a Public School has breached the Department’s
Statewide Assessment administration and security policies and
procedures and shall determine whether the breach was pervasive and
egregious enough to warrant a change in the Public School’s plan type
assignment. (Emphasis added.)

The Department's statewide assessment administration and security
policies and procedures are not established by rule, and the rules do not
incorporate these policies and procedures by reference. There is no other
S:\LLS\COLS\MEMOS\2013\130206jap.dotx
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reference to these policies and procedures in the State Board's rules other
than in these two rules.
Based on information from the Department, the policies and
procedures are generally dictated by the assessment publisher. It appears,
however, that the Department’s statewide assessment administration and
security policies and procedures fall within the definition of a "rule" in
section 24-4-102 (15), C.R.S. These policies and procedures are statements
of general applicability to the state charter school institute, school districts,
and public schools. If not followed, these policies and procedures have the
potential future effect of lowering the institute's or a school district's
accreditation rating or lowering a public school's performance plan level.
Rules 5.03 and 10.01(B) clearly fall within the authority of the State
Board, but they refer to agency statements that must also be promulgated
by the State Board as rules in accordance with the APA. The State Board
and the Department cannot impose these policies and procedures on the
state charter school institute, school districts, and public schools without
following the notice requirements and procedures established by the APA.
We therefore recommend that Rules 5.03 and 10.01(B) of the rules
of the State Board of Education concerning administration of statewide
accountability measures for the Colorado public school system, charter
school institute, public school districts and public schools not be extended.
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Julie Pelegrin, Office of Legislative Legal Services

DATE:

November 14, 2013

SUBJECT: Rules of the State Board of Education, Department of
Education, concerning Administration of the Accreditation of
School Districts (District Accreditation Contracts), 1 CCR
301-1 (LLS Docket No. 130101; SOS Tracking No.
2012-01001).1
Summary of Problem Identified and Recommendation
Section 22-11-206 (2), C.R.S., requires the State Board of Education
to enter into an accreditation contract with the State Charter School
Institute and each school district and to automatically renew the Institute's
or a school district's contract so long as the Institute or the school district is
accredited or accredited with distinction. But the State Board of Education
Rule 3.02 states that the State Board of Education will automatically renew
the Institute's or a school district's accreditation contract so long as the
Institute or the school district is accredited with improvement plan or
higher. We therefore recommend that Rule 3.02 of the rules of the State
Board of Education concerning administration of the accreditation of
school districts not be extended.

1

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to
determine whether they are within the promulgating agency's rule-making authority. Under
section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2014,
unless the General Assembly acts by bill to postpone such expiration.

Analysis
I.

Rule 3.02 conflicts with the statute by allowing automatic
renewal of an accreditation contract for the State Charter
School Institute or a school district that is not performing as well
as the statute requires for automatic renewal of an accreditation
contract.

The "Education Accountability Act of 2009", article 11 of title 22,
C.R.S., requires the State Board of Education (State Board) and the
Department of Education (Department) to annually review the performance
of the State Charter School Institute (Institute) and of each school district
and to place the Institute and each school district at one of five accreditation
levels: accredited with distinction, the highest level of accreditation;
accredited; accredited with improvement plan; accredited with priority
improvement plan; or accredited with turnaround plan, the lowest level of
accreditation.
Section 22-11-206 (2), C.R.S., requires the State Board annually to
enter into an accreditation contract with the Institute and each school
district and provides for automatic renewal of certain contracts, as follows:
22-11-206. Accreditation of school districts and institute –
contracts – rules. (2) The state board shall enter into an accreditation
contract with each local school board and with the institute. Each
accreditation contract shall have a term of one year and shall be
automatically renewed each year so long as the school district or the
institute remains in the accreditation category of accredited or
higher. The parties to each accreditation contract may renegotiate the
contract at any time during the term of the contract, based on appropriate
and reasonable changes in the circumstances upon which the original
contract terms were based. The state board shall promulgate rules
specifying the contents and terms of the accreditation contract in
accordance with the provisions of this article. (emphasis added)

Thus, the State Board must automatically renew the accreditation
contract of the Institute or of a school district only if the Institute or the
school district is accredited at one of the two highest levels – accredited or
accredited with distinction.
To implement the "Education Accountability Act of 2009", the State
Board enacted Rule 3.02, which reads:
3.00 DISTRICT ACCREDITATION CONTRACTS
S:\LLS\COLS\MEMOS\2013\130101jap.docx
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3.02 Each Contract shall have a term of one year and shall be
automatically renewed each year so long as the District or the Institute
remains in the Accreditation category of Accredited with Distinction,
Accredited or Accredited with Improvement Plan. (emphasis added)

Under Rule 3.02, the State Board grants automatic renewal to the
Institute or a school district even though the Institute or the school district
is performing at a lower level – accredited with improvement plan – than
that required for automatic renewal in section 22-11-206 (2), C.R.S.
We therefore recommend that Rule 3.02 of the rules of the State
Board of Education concerning administration of the accreditation of
school districts not be extended.
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Julie Pelegrin, Office of Legislative Legal Services

DATE:

November 14, 2013

SUBJECT: Rules of the State Board of Education, Department of
Education, concerning Administration of the Exceptional
Children's Educational Act, 1 CCR 301-8 (LLS Docket No.
130102; SOS Tracking No. 2012-00942).1
Summary of Problem Identified and Recommendation
Section 22-60.5-111 (5) (d), C.R.S., states that a temporary educator
eligibility authorization is valid for one year and may be renewed twice.
But State Board of Education Rule 3.04(2) states that the authorization is
valid for three years and cannot be renewed. We therefore recommend
that Rule 3.04(2) of the rules of the State Board of Education
concerning administration of the exceptional children's educational act
not be extended.
Analysis
I.

1

The statutes require annual review of a temporary educator
eligibility authorization; the rules allow a person to hold a
temporary educator eligibility authorization for three years
without review.

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to
determine whether they are within the promulgating agency's rule-making authority. Under
section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2014,
unless the General Assembly acts by bill to postpone such expiration.

The statutes create several educator authorizations to allow persons
who do not qualify for an educator license to work as a teacher, a special
services provider, or a principal. One of these is the temporary educator
eligibility authorization, which applies to a person who is enrolled in an
approved preparation program for a special education educator or who is
working to attain a special services provider initial license, but who has not
yet met the requirements for the applicable initial educator license. See
section 22-60.5-111 (5), C.R.S. (attached as Addendum A) After listing
the criteria for obtaining the authorization, the statute specifies that the
authorization "is valid for one year and may be renewed twice." Section
22-60.5-111 (5) (d), C.R.S.
The State Board of Education adopted rules to implement the
temporary educator eligibility authorization. Rule 3.04 (2) states:
3.04(2) Temporary Teacher Eligibility (TTE).
If an administrative unit or approved facility school is
unable to employ an individual who is appropriately
certificated/licensed and endorsed, the director of special
education may apply to the Department of Education for
temporary teacher eligibility. Approval shall be
effective for five school years for TTEs issued through
the 1998-99 school year, and beginning with 19992000, shall be effective for three school years.
Temporary Teacher Eligibility is nonrenewable and
subject to the following conditions:…(entire rule not
shown) (emphasis added)

Although both the statute and the rule result in a total of three years
of eligibility for a person holding a temporary educator eligibility
authorization, the statute and the rule actually conflict in substance as well
as in form. Under the statute, the department must review the person's
status and qualifications annually. Under the rule, a person may hold the
authorization without review for three years.
We therefore recommend that the introductory portion to Rule
3.04(2) of the rules of the State Board of Education concerning
administration of the exceptional children's educational act not be extended.

S:\LLS\COLS\MEMOS\2013\130102jap.dotx
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ADDENDUM A
22-60.5-111. Authorization - types - applicants' qualifications rules.
(5) Temporary educator eligibility authorization. (a) The
department of education may issue a temporary educator eligibility
authorization to a person who is enrolled in an approved program of
preparation for a special education educator or who is working to attain a
special services provider initial license but who has not yet met the
requirements for the applicable initial educator license. The department
may issue the authorization under the following circumstances:
(I) A school district requests the temporary educator eligibility
authorization to employ as a special education teacher or director or as a
special services provider an applicant who does not yet meet the
requirements to obtain the applicable initial educator license but who meets
the eligibility criteria specified in paragraph (b) of this subsection (5);
(II) The requesting school district provides documented evidence of
a demonstrated need for specific and essential educational services that the
applicant would provide but that would otherwise be unavailable to
students due to a shortage of licensed educators with the appropriate
endorsement.
(b) An applicant for a temporary educator eligibility authorization
shall:
(I) Be continuously enrolled in an approved or alternative program
of preparation leading to a bachelor's degree or higher degree from an
accepted institution of higher education; or
(II) Be enrolled in an approved or alternative special education or
special education director preparation program offered by an accepted
institution of higher education; or
(III) Be approved for a temporary educator eligibility authorization
based on evidence that documents compliance with requirements specified
by rule of the state board of education.
(c) In addition to the circumstances and criteria specified in
paragraphs (a) and (b) of this subsection (5), the department of education
may issue a temporary educator eligibility authorization to a special
services provider who has met the minimum degree requirements necessary
to practice in his or her area of specialization, but who has not completed
the necessary national content examination or school practicum in the area
of specialization. A school district may employ a person who holds a
temporary educator eligibility authorization issued pursuant to this
paragraph (c) only if the person is under the supervision of a professionally
licensed person in the same area of specialization.
(d) A temporary educator eligibility authorization is valid for
one year and may be renewed twice.
S:\LLS\COLS\MEMOS\2013\130102jap.dotx
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(e) (I) A school district that employs a person who holds a
temporary educator eligibility authorization may provide an induction
program for the person, as described in section 22-60.5-204, 22-60.5-213,
or 22-60.5-309, whichever is applicable. If the person successfully
completes the induction program while employed under the temporary
educator eligibility authorization, the person may apply completion of the
induction program toward meeting the requirements for a professional
educator license.
(II) If a person who is employed under a temporary educator
eligibility authorization successfully completes an induction program and
completes the requirements prescribed in section 22-60.5-201 (1) (b) (I),
22-60.5-210 (1) (a) (I), or 22-60.5-306 (1) (a) (I), whichever is applicable,
for an initial educator license while employed under the temporary educator
eligibility authorization, the department of education may issue a
professional educator license to the person upon application. (emphasis
added)
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Thomas Morris, Office of Legislative Legal Services

DATE:

November 13, 2013

SUBJECT: Rules of the Secretary of State, Department of State,
concerning administration of the "Colorado Charitable
Solicitations Act", 8 CCR1505-9 (LLS Docket No. 130001;
SOS Tracking No. 2012-00821).1
Summary of Problems Identified and Recommendations
Section 6-16-103 (7) (a), C.R.S., exempts from the definition of a
"paid solicitor" a person whose sole responsibility is to mail fundraising
literature. But Rule 1.17 of the Secretary of State (Secretary) conflicts with
the statute by defining "sole responsibility" to exempt only employees of
professional printing and copying businesses from that definition. We
therefore recommend that Rule 1.17 of the rules of the Secretary
concerning administration of the "Colorado Charitable Solicitations
Act" not be extended.
The statute that creates the requirement that entities maintain a
registered agent to accept service of process, section 7-90-701, C.R.S.,
imposes this requirement only on certain domestic and foreign entities, and
no statute authorizes the Secretary to promulgate rules regarding who must
maintain a registered agent. Further, the "Colorado Charitable Solicitations
1

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to
determine whether they are within the promulgating agency's rule-making authority. Under
section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2014,
unless the General Assembly acts by bill to postpone such expiration.

Act", in section 6-16-112, C.R.S., specifies that a foreign entity that
violates section 7-90-701, C.R.S., by failing to maintain a registered agent
is subject to service of process on the entity itself. But the Secretary's Rule
1.15 requires all persons who must register under the "Colorado Charitable
Solicitations Act", including individuals, to designate a registered agent. In
doing so, the rule both lacks statutory authority and conflicts with the
statute. We therefore recommend that Rule 1.15 of the Secretary
concerning administration of the "Colorado Charitable Solicitations
Act" not be extended.
Analysis
I.

Some people engaged in charitable solicitations must register
with the Secretary.

The General Assembly enacted the "Colorado Charitable
Solicitations Act", article 16 of title 6, C.R.S. (the "Act"), to "protect the
public's interest in making informed choices as to which charitable causes
should be supported." Section 6-16-102, C.R.S. The main methods of
protecting those interests are to require certain persons engaged in
charitable solicitations to register with the Secretary and to require these
registrants to make particular disclosures. The registration requirement is
imposed on charitable organizations, paid solicitors, and professional
fundraising consultants. See sections 6-16-104, 6-16-104.3, and 6-16-104.6,
C.R.S.
This memorandum will repeatedly use three terms to refer to
registrants, defined as follows: "Individual" means a human being; "entity"
means a legal entity other than an individual; and "person" is defined in the
Act as "an individual, a corporation, an association, a partnership, a trust, a
foundation, or any other entity however organized or any group of
individuals associated in fact but not a legal entity." Section 6-16-103 (8),
C.R.S. While a "charitable organization" might sound like it must be an
entity, in fact all three types of registrants are defined in the Act as a
"person" that meets certain qualifications, and thus all three types of
registrants could be either an individual or an entity.
II.

Rule 1.17 conflicts with the statute by failing to exclude from the
definition of "paid solicitor" a person whose sole responsibility
is to mail fund-raising literature.

The Act contains some exclusions from the statutory definitions of
the three types of persons who must register. As relevant here, a person
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whose "sole responsibility is to print or mail fund-raising literature" is not a
paid solicitor:
6-16-103. Definitions. As used in this article, unless the context
otherwise requires:
(7) "Paid solicitor" means a person who, for monetary
compensation, performs any service in which contributions will be
solicited in this state by such compensated person or by any compensated
person he or she employs, procures, or engages, directly or indirectly, to
solicit for contributions. The following persons are not "paid solicitors":
(a) A person whose sole responsibility is to print or mail
fund-raising literature; (emphasis added)

Section 6-16-103 (7) (a), C.R.S. The Secretary promulgated Rule 1.17,
which further defines what "sole responsibility" means for purposes of the
Act:
1.17
"Sole Responsibility", with respect to section
6-16-103(7)(a), C.R.S., a person whose "sole responsibility is to print or
mail fundraising literature"–is intended to exempt only employees of
professional printing and copying businesses from the definition of paid
solicitor. (emphasis added)

Rule 1.17 exempts only employees of "printing and copying" businesses
from the definition of paid solicitor; it does not exempt employees of
mailing businesses from that definition. By failing to exclude employees
whose sole responsibility is to mail fundraising literature, Rule 1.17
conflicts with section 6-16-103 (7), C.R.S. We therefore recommend that
Rule 1.17 of the rules of the Secretary concerning administration of the Act
not be extended.
III.

Rule 1.15 conflicts with the statute and lacks statutory authority
by requiring all registrants, including individuals, to maintain a
registered agent.
A.

Under applicable statutes, only certain entities must have
registered agents; no individuals must have registered
agents.

Registered agents exist so that persons who wish to sue or otherwise
notify certain types of entities have a convenient way of doing so. See
section 7-90-704 (1), C.R.S.:
7-90-704. Service on entities. (1) The registered agent of an
entity is an agent of the entity authorized to receive service of any
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process, notice, or demand required or permitted by law to be served on
the entity. . . .

"Service of process" means delivery of formal legal papers to a
person according to strict due process rules governed by Rule 4 of the
Colorado Rules of Civil Procedure, after which the appropriate court
acquires jurisdiction over the person. Service of process on individuals is,
in general, governed by C.R.C.P. Rule 4 (e) (1), (e) (2), and (e) (3),
pursuant to which (among other ways) service is accomplished simply by
delivering the process to the individual. Service of process upon an entity is
governed, in general, by C.R.C.P. Rule 4 (e) (4), which specifies that
service of process is accomplished (among other ways) by delivering a
copy of the process on the entity's registered agent.
Part 7 of article 90 of title 7, C.R.S., comprehensively governs the
law concerning registered agents. In particular, only one statute imposes
upon a person a requirement2 that the person appoint and maintain a
registered agent—section 7-90-701 (1), C.R.S., which states:
7-90-701. Registered agent. (1) Every domestic entity for
which a constituent filed document is on file in the records of the
secretary of state and every foreign entity authorized to transact business
or conduct activities in this state shall continuously maintain in this state
a registered agent . . . . (emphasis added)

Under this statute, the only persons that must have a registered agent are
certain entities, not individuals. In particular, only those domestic entities
that have filed a "constituent document"3 with the Secretary and those
foreign entities that are authorized to do business in Colorado are required
to have a registered agent. There is no requirement anywhere in Colorado's
statutes that an individual or a different type of entity (including "any group
of individuals associated in fact but not a legal entity") must maintain a
registered agent.
B.

Rule 1.15 improperly requires all registrants, including
individuals and all types of entities, to maintain a
registered agent.

2

A person, including an individual, who registers a trademark can elect either to appoint a
registered agent pursuant to part 7 of article 90 of title 7, C.R.S., or simply have the trademark
registration include the person's address to which service of process may be mailed. Section
7-70-102 (1) (e), C.R.S.
3
Roughly, a "constituent document" means the articles of incorporation, articles of organization,
partnership agreement, or similar document that creates and organizes an entity.
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The Secretary's rule-making authority under the Act is narrow.
Addendum A contains all of that authority, which can be summarized as
follows:
1.

2.

3.

Section 6-16-104 (3), C.R.S., allows the Secretary to adopt rules
concerning the acceptance of a uniform multistate registration
statement;
Section 6-16-110.5 (3), C.R.S., allows the Secretary to adopt rules to
effectively implement section 6-16-110.5, C.R.S., which relates to
the dissemination of information about charitable solicitations,
including by publicizing the requirements of the Act, annually
publishing the information provided by registrants, participating in a
national online charity information system, and exchanging
information with appropriate authorities of other jurisdictions.
Specific rule-making authority exists regarding the extension of
filing deadlines, online availability of forms, electronic filing of
required forms, and setting fines for noncompliance; and
Section 6-16-111 (6) (b), C.R.S., requires the Secretary to adopt
rules for expedited deadlines governing hearings regarding the
denial, suspension, or revocation of a registration.

Clearly, there is no explicit grant of rule-making authority to the
Secretary in the Act to impose a requirement that an individual or any other
type of entity maintain a registered agent, nor is there any grant of
rule-making authority about how to notify registrants. Neither is there any
such grant of rule-making authority in the registered agent statute, part 7 of
article 90 of title 7, C.R.S.4
However, the Secretary promulgated just such a rule:
1.15 "Registered Agent" has the same meaning as in section
7-90-701, C.R.S., except that, if a person must register under the
Charitable Solicitations Act, the person must appoint and
continuously maintain a registered agent, even if the person is not
required to do so under section 7-90-701, C.R.S. A registration
document filed in accordance with Article 16 of Title 6, C.R.S., that
requests the name and address of the organization’s registered agent must
also include a statement by the filer that the registered agent consents to
the appointment. (emphasis added)

4

In fact, the only rule-making authority of any type in article 90 of title 7, C.R.S. (section
7-90-303 (2) (b), C.R.S.), simply allows the Secretary to increase fees after they've been reduced
to comply with section 24-75-402 (3), C.R.S.
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Under Rule 1.15, a registrant that is an individual or an entity that is neither
a domestic entity nor a foreign entity (and thus is not required by statute to
maintain a registered agent) must nevertheless maintain a registered agent.
The Secretary has exceeded his rule-making authority by adopting a rule
that requires individuals and all entities to maintain a registered agent.
Further, both the registered agent statute and the Act contain
provisions that govern what happens when an entity fails to maintain a
registered agent:
7-90-704. Service on entities. (2) If an entity that is required to
maintain a registered agent pursuant to this part 7 has no registered
agent, or if the registered agent is not located under its registered agent
name at its registered agent address, or if the registered agent cannot with
reasonable diligence be served, the entity may be served by registered
mail or by certified mail, return receipt requested, addressed to the
entity at its principal address. . . .
6-16-112.
Service of process. Any foreign corporation
performing any of the acts prohibited under this article through any
salesman or agent is subject to service of process either upon the
registered agent specified by said corporation or upon the corporation
itself if no agent is maintained pursuant to part 7 of article 90 of title
7, C.R.S. . . . (emphases added)

Existing law already provides a perfectly adequate means of
notifying not only entities that should but don't have a registered agent but
also registrants that don't need to have a registered agent. We therefore
recommend that Rule 1.15 of the rules of the Secretary concerning
administration of the Act not be extended.
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ADDENDUM A
6-16-104. Charitable organizations - initial registration - annual filing - fees.
(3) The secretary of state may promulgate rules concerning the acceptance of a uniform
multistate registration statement, such as a unified registration statement, in lieu of the
registration statement described in subsection (2) of this section. As soon as practicable,
the secretary of state shall take steps to cooperate in a joint state and federal electronic
filing project involving state charity offices and the internal revenue service to enable and
promote electronic filing of uniform multistate registration statements and federal annual
information returns. (emphasis added)
6-16-110.5. Secretary of state - dissemination of information - cooperation
with other agencies - rules. (1) The secretary of state shall take steps to:
(a) Publicize the requirements of this article. . . ;
(b) Compile and publish, on an annual basis, the information provided by
charitable organizations, professional fundraising consultants, and paid solicitors under
this article . . . ;
(c) Participate in a national online charity information system . . . .
(2) The secretary of state may exchange with appropriate authorities of this state,
any other state, and the United States information with respect to charitable
organizations, professional fundraising consultants, commercial coventurers, and paid
solicitors.
(3) The secretary of state shall have the authority to promulgate rules as needed
for the effective implementation of this section, including but not limited to:
(a) Providing for the extension of filing deadlines;
(b) Providing for the online availability of forms required to be filed pursuant to
sections 6-16-104 to 6-16-104.6;
(c) Providing for the electronic filing of required forms, including the acceptance
of electronic signatures;
(d) Mandating electronic filing and providing, in the secretary of state's discretion,
for exceptions to mandatory electronic filing; and
(e) Setting fines for noncompliance with this article or rules promulgated
pursuant to this article. The fine for soliciting while unregistered shall not exceed three
hundred dollars per year for charities or one thousand dollars per year for paid solicitors.
(emphasis added)
6-16-111. Violations. (6) (b) Upon notice from the secretary of state that a
registration has been denied or is subject to suspension or revocation, the aggrieved party
may request a hearing. The request for hearing must be made within five calendar days
after receipt of notice. Proceedings for any such denial, suspension, or revocation hearing
shall be governed by the "State Administrative Procedure Act", article 4 of title 24,
C.R.S.; except that the secretary of state shall promulgate rules to provide for expedited
deadlines to govern such proceedings and shall bear the burden of proof. The status quo
concerning the ability of the aggrieved party to solicit funds shall be maintained during
the pendency of the proceedings. Judicial review shall be available pursuant to section
24-4-106, C.R.S. (emphasis added)
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Jery Payne, Office of Legislative Legal Services

DATE:

November 14, 2014

SUBJECT: Rules of the Colorado State Patrol, Department of Public
Safety, Part III, concerning hazardous materials route
designation, 8 CCR 1507-25 (LLS Docket No. 130193; SOS
Tracking No. 2013-00058).1
Summary of Problem Identified and Recommendation
Section 42-20-301, C.R.S., authorizes the state patrol to set routes
for transporting hazardous materials. It also exempts certain fuel products
unless the local government has requested otherwise. But the State Patrol's
Rule HMR 8 C. states that transporters of these products generally have to
follow designated routes. This misstatement changes an exemption into a
rule. We therefore recommend that Rule HMR 8 C. of the rules of the
state patrol concerning hazardous materials route designation not be
extended.

1

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews rules to
determine whether they are within the promulgating agency's rule-making authority. Under
section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo will expire on May 15, 2014,
unless the General Assembly acts by bill to postpone such expiration

Analysis
I.

The statement in Rule HMR 8 C. misstates the standard in
section 42-20-301, C.R.S.
A.

Section 42-20-301, C.R.S., exempts certain fuel carriers
from routing requirements.

Section 42-20-301 (1) (a), C.R.S., authorizes the state patrol to
designate which roads must be used by motor vehicles carrying hazardous
materials:
The patrol, after consultation with local governmental
authorities, has the sole authority to designate which public
roads are to be used and which are not to be used by motor
vehicles transporting hazardous materials.
This paragraph, however, exempts certain fuel carriers:
Gasoline, diesel fuel, and liquefied petroleum gas
are exempt from route designation unless the petitioning
authority specified in section 42-20-302 requests their
inclusion. (Emphasis added)
So unless an authority requests inclusion, these fuel carriers are
exempt from routing requirements.
A petitioning authority can be a city, county, or the Colorado
department of transportation. According to the Colorado State Patrol, many
local governments have not requested that fuel vehicles be included in route
regulation. Therefore, the roads of many jurisdictions have no routing
requirements for gasoline, diesel fuel, and liquefied petroleum gas.
B.

Rule HMR 8 C. misstates that these carriers are generally
required to use designated routes

Rule HMR 8 C. asserts that these carriers are generally required
to use designated routes:
HMR 8 C.
While generally required to employ designated state,
federal and interstate roadways, transporters of Gasoline, Diesel
Fuel and Liquefied Petroleum Gas may routinely travel on the
following state and federal highways:
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1.
2.
3.
4.
5.

US 160 from I-25 to the Kansas border.
US 350 from US 160 to US 50
US 385 from US 50 to US 40
SH 96 from SH 71 to the Kansas Border, and
SH 109 from US 160 to East 3RD Street in La Junta.
(emphasis added)

The introductory clause asserts that these carriers are required to use
designated routes. This implies that these vehicles must obey the routing
requirements unless an exception applies.
But section 42-20-301, C.R.S. says that these fuel carriers are an
exception to the requirement. The Colorado State Patrol has it backwards;
they flipped the requirement with the exception.
Because the rule incorrectly states the statutory requirement, we
recommend that Rule HMR 8 C. of the rules of the Colorado State Patrol
concerning hazardous materials route designation not be extended.
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Chuck Brackney and Kate Meyer, Office of Legislative Legal
Services

DATE:

November 13, 2013

SUBJECT: Rules of the Director of the Division of Fire Prevention and
Control, Department of Public Safety, concerning building,
fire, and life safety code enforcement and certification of
inspectors for health facilities licensed by the state of
Colorado, Article 10 (Building Code and Fire Code Inspector
Qualification), 8 CCR 1507-31 (LLS Docket No. 130425;
SOS Tracking No. 2013-00749).1
Summary of Problem Identified and Recommendation
Section 24-33.5-1212.5 (3) (b) (II), C.R.S., requires third-party
inspectors to retain records for two years after issuance of a certificate of
occupancy ("COO"). But the Division's Rule #10.1.3 (f) directs such
inspectors to retain these records for three years from the date that a COO is
issued. We therefore recommend that Rule 10.1.3 F) of the rules of the
Director of the Division of Fire Prevention and Control (Director)

1

Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews
rules to determine whether they are within the promulgating agency's rule-making
authority. Under section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo
will expire on May 15, 2014, unless the General Assembly acts by bill to postpone such
expiration.

concerning building code and fire code inspector qualifications not be
extended.
Analysis
I.

Rule 10.1.3 F) conflicts with the statutorily fixed period of time
that records must be retained by third-party inspectors.

When a health facility is constructed or substantially remodeled, it
must undergo plan reviews and inspections to ensure that the facility's
structures conform to the building and fire codes adopted by the director.2
Section 24-33.5-1212.5 (3), C.R.S., authorizes third-party inspectors to
perform those plan reviews and inspections. Subparagraph (b) (II) of
subsection (3) states:
24-33.5-1212.5. Health facility fire and building codes third-party inspections authorized - temporary certificate of
occupancy - fees - rules - board of appeals. (3) Third-party
inspectors. (b) (II) If a third-party inspector is used, the division shall
require a sufficient number of third-party inspection reports to be
submitted by the inspector to the division based upon the scope of the
project to ensure quality inspections are performed. Except as specified
in subsection (4) of this section, the third-party inspector shall attest that
inspections are complete and all violations are corrected before the health
facility is issued a certificate of occupancy. Inspection records shall be
retained by the third-party inspector for two years after the
certificate of occupancy is issued. If the division finds that inspections
are not completed satisfactorily, as determined by rule of the division, or
that all violations are not corrected, the division shall take enforcement
action against the appropriate health facility pursuant to section
24-33.5-1213. (emphasis added)

The prevailing statute, then, unambiguously imposes a two-year period
during which third-party inspectors must keep records. Subpart F) of the
Director's Rule 10.1.3, however, imposes a three-year record retention
period on such inspectors:
10.1.3 Duties of Third-Party Inspectors
F) Third-Party Inspectors contracted by the Business Entity must attest
that inspections are complete and all violations are corrected before the
Division issues the Business Entity a Certificate of Occupancy. The
qualified Third-party Inspectors shall retain inspection records for
three years after the Certificate of Occupancy is issued. (emphasis
added)

2

See sections 24-33.5-1203 and 24-33.5-1212.5, C.R.S.
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Rule 10.1.3 F) extends by one year the amount of time that a thirdparty inspector is required to retain certain records and thus conflicts with
section 24-33.5-1212.5, C.R.S. We therefore recommend that Rule 10.1.3
F) of the rules of the Director of the Division of Fire Prevention and
Control concerning building code and fire code inspector qualifications not
be extended.
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MEMORANDUM
TO:

Committee on Legal Services

FROM:

Chuck Brackney and Nate Carr, Office of Legislative Legal
Services

DATE:

November 12, 2013

RE:

Rules of the State Housing Board, Division of Housing,
Department of Local Affairs, concerning Resolution No. 38,
manufactured housing installations, 8 CCR 1302-7 (LLS
Docket No. 130381; SOS Tracking No. 2013-00483).1
Summary of Problem Identified and Recommendation

Section 24-32-3317, C.R.S., requires that a certification of
installation for a manufactured home include certain information, including
the address of the installer who performed the installation. But Section 12
of Resolution 38 of the State Housing Board does not require the inclusion
of the address of the installer in the certification insignia. We therefore
recommend that Section 12 of Resolution 38 of the State Housing
Board concerning manufactured housing installations not be extended.
Analysis

1
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Under section 24-4-103, C.R.S., the Office of Legislative Legal Services reviews
rules to determine whether they are within the promulgating agency's rule-making
authority. Under section 24-4-103 (8) (c) (I), C.R.S., the rules discussed in this memo
will expire on May 15, 2014, unless the General Assembly acts by bill to postpone such
expiration.

Colorado law requires the owner or registered installer of a
manufactured home to obtain an installer’s certificate that certifies that the
home was installed in compliance with the provisions of state law. Section
24-32-3317, C.R.S., requires that the State Housing Division (“Division”)
adopt rules specifying the standard form to be used as a certificate of
installation. It reads as follows:
24-32-3317. Installation of manufactured homes - certificates
- inspections - inspector qualification and education requirements rules. (5) (a) The division shall adopt rules that specify a standard form to
be used statewide by the division or an independent contractor as a
certificate of installation certifying that a manufactured home was
installed in compliance with the provisions of this part 33. However, the
certificate of installation applies only to installation of a manufactured
home built in a factory and components shipped with the manufactured
home as reflected in the approved plans for the manufactured home. The
certificate of installation shall include but not be limited to the following:
(I) The name, address, and telephone number of the division;
(II) The date the installation was completed; and
(III) The name, address, telephone number, and registration
number of the registered installer who performed the installation.
(emphasis added)

Section 24-32-3317 (5) (a), C.R.S., lists a number of items that must
be included in the certificate of installation. Among these is the address of
the registered installer who performed the installation.
The State Housing Board’s (“Board”) Resolution 38 constitutes the
Division’s rule-making concerning manufactured housing installations.
Both the Division and the Board have rule-making authority. The Board’s
authority regarding rules for the installation of manufactured homes is
found in section 24-32-3304 (1) (d), C.R.S., which reads as follows:
24-32-3304. State housing board - powers and duties. (1) The
board shall have the following powers and duties pursuant to this part 33:
(d) To promulgate rules establishing standards for the installation
and setup of manufactured housing units; and

Section 24-32-3304 (1) (d), C.R.S. provides the Board with the necessary
authority to adopt rules concerning the installation of manufactured homes
found in Resolution No. 38. See Addendum A.
Section 12 of Resolution 38 deals with certificates of installation,
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which are referred to in the rule “insignia”, and reads as follows:
SECTION 12: CERTIFICATE OF INSTALLATION INSIGNIA
The Division shall adopt a standard Insignia to be used statewide as a
certificate of installation certifying that the manufactured home was
installed in compliance with the provisions of this regulation.
The Insignia shall include, but not be limited to, the name, address, and
telephone number of the Division, date the installation was completed,
and name, telephone number, and registration number of the
installer who performed the installation.
Insignias shall remain the property of the State of Colorado and are not
subject to refunds.
The insignia shall be permanently attached to the exterior, within 30
inches of the electrical service entrance of the manufactured home that
they certify and the insignia is not transferable. When there is no exterior
electrical service equipment on the home, the insignia shall be affixed to
the exterior of the home near the HUD label or other readily visible
location.
The possession of unattached insignias is limited to the Division,
participating jurisdictions, certified inspectors and certified installers.
Participating jurisdictions, certified inspectors, and certified installers
may purchase installation insignias from the Division. Insignias must
be kept secure. (emphasis added)

Section 12 of Resolution 38 specifies that division may adopt an
insignia as the certificate of installation for manufactured housing. The
current and previous versions of the insignia can be seen in Addendum B.
The rule also lists a number of items that must be included on the insignia.
But the rule does not include the address of the installer who performed the
installation. Because the rule does not require this information on the
insignia, it fails to meet the requirements of section 24-32-3317 (5) (a),
C.R.S.
We therefore recommend that Section 12 of Resolution 38 of the
rules of the State Housing Board concerning manufactured housing not be
extended.
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