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MEMORANDUM 

TO:  Committee on Legal Services 

FROM:  Thomas Morris, Office of  Legislative Legal Services 

DATE:  December 5, 2017 

SUBJECT: Rules of  the Director, Division of  Oil and Public Safety, Department of  Labor 

and Employment, concerning underground storage tanks and aboveground 

storage tanks, 7 CCR 1101-14 (LLS Docket No. 170200; SOS Tracking No. 2017-

00035).1 

Summary of Problem Identified and Recommendation 

Section 24-4-103 (8)(d), C.R.S., prohibits repromulgation of  a rule that has expired pursuant 

to the rule review process, and declares any rules so repromulgated to be void. S.B. 17-083 

allowed numerous rules of  the Director of  the Division of  Oil and Public Safety to expire. 

But the Director repromulgated many of  the expired rules. Because these repromulgated 

rules are void, we recommend that the definitions of "Fire resistant tank" and 

"Protected tank" in Rule 1-5 and  Rules 2-1-1 (d)(2)(A); 2-1-1 (d)(2)(B); 2-1-1 (d)(2)(D); 

2-2-1 (a)(1), including Notes (A) and (B); 2-2-1 (a)(2)(iv) Note; 2-2-1 (a)(2)(iv)(A), (B), 

(C), and (D); 2-2-1 (a)(3) Note; 2-2-1 (a)(3)(A), (B), (C), and (D); 2-2-1 (b)(1) Note; 2-2-1 

(b)(1)(A) and (B); 2-2-1 (b)(2)(iv) Note; 2-2-1 (b)(2)(iv)(A), (B), (C), (D), and (E); 2-3-4-1 

                                                 

1 Under § 24-4-103, C.R.S., the Office of  Legislative Legal Services reviews rules to determine whether they 

are within the promulgating agency's rule-making authority.  Under § 24-4-103 (8)(c)(I), C.R.S., the rules 

discussed in this memorandum will expire on May 15, 2018, unless the General Assembly acts by bill to 

postpone such expiration. 
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(a)(2) Note; 2-3-6-1 (c) Note; 2-5-2 (d); 2-5-3 (b)(1) Notes (A), (C), and (D); 2-5-3 

(d)(1)(v); 2-5-3 (d)(2)(iii); 3-2-2-5 (f); 3-2-3 (c)(3); and 3-2-3 (c)(4) of the rules of the 

Director of the Division of Oil and Public Safety concerning underground storage tanks 

and aboveground storage tanks not be extended. 

Analysis 

1. If an agency repromulgates rules that have expired pursuant to the rule review 

process, the rules are void. 

Section 24-4-103 (8)(d), C.R.S., states in pertinent part: 

24-4-103. Rule-making - procedure - definitions – statutory citation correc-

tion - repeal. (8) (d) … Each agency shall revise its rules to conform with the ac-

tion taken by the general assembly. A rule which has been allowed to expire by 

action of the general assembly pursuant to the provisions of  paragraph (c) of  this 

subsection (8) because such rule, in the opinion of  the general assembly, is not 

authorized by the state constitution or statute shall not be repromulgated by an 

agency unless the authority to promulgate such rule has been granted to such 

agency by a statutory amendment or by the state constitution or by a judicial de-

termination that statutory or constitutional authority exists. Any rule so reprom-

ulgated shall be void…. (Emphases added) 

On November 17, 2016, the Committee on Legal Services voted to not extend numerous 

rules of  the Director concerning underground storage tanks and aboveground storage tanks 

due to various incorporation by reference issues. The OLLS memorandum that made the 

recommendation to not extend the rules is attached as Addendum A. Subsequently, the 

general assembly enacted the annual rule review bill, S.B. 17-083, which caused these rules 

to expire on May 15, 2017. An excerpt from that bill is attached as Addendum B. 

Briefly, there were three problems with the rules: 

1. Rule 1-7 purported to list all standards that were incorporated by reference, but 

numerous rules referred to unlisted standards, and thus those rules met none of  the 

incorporation by reference requirements; 

2. Rule 1-7 failed to include a date for several standards; and 
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3. Rule 1-8 failed to identify the address of  the agency where the standard can be inspected 

and where copies of  the standard are available for a reasonable charge from the agency 

adopting the rule and from the organization originally issuing the standard. 

In March of  2017, the Director adopted new rules that fully addressed the second and third 

problems with the rules. The Director also added to Rule 1-7 several, but not all, of  the 

standards that were referred to in other rules but had not previously been listed in Rule 1-7. 

By doing so, the new rules solved the first problem for eight different rules.2 

But most of  the expired rules that were repromulgated in identical form3 still refer to 

standards that are not listed in Rule 1-7; these rules are listed in Addendum C. They 

therefore suffer from the same defects that originally caused them to expire (in addition to 

being void). 

Because section 24-4-103 (8)(d), C.R.S., specifies that repromulgated rules that have expired 

are void, we recommend that the definitions of  "Fire resistant tank" and "Protected tank" in 

Rule 1-5 and Rules 2-1-1 (d)(2)(A); 2-1-1 (d)(2)(B); 2-1-1 (d)(2)(D); 2-2-1 (a)(1), including 

Notes (A) and (B); 2-2-1 (a)(2)(iv) Note; 2-2-1 (a)(2)(iv)(A), (B), (C), and (D); 2-2-1 (a)(3) 

Note; 2-2-1 (a)(3)(A), (B), (C), and (D); 2-2-1 (b)(1) Note; 2-2-1 (b)(1)(A) and (B); 2-2-1 

(b)(2)(iv) Note; 2-2-1 (b)(2)(iv)(A), (B), (C), (D), and (E); 2-3-4-1 (a)(2) Note; 2-3-6-1 (c) 

Note; 2-5-2 (d); 2-5-3 (b)(1) Notes (A), (C), and (D); 2-5-3 (d)(1)(v); 2-5-3 (d)(2)(iii); 3-2-2-5 

(f); 3-2-3 (c)(3); and 3-2-3 (c)(4) not be extended. 

Recommendation 

We recommend that the definitions of  "Fire resistant tank" and "Protected tank" in Rule 1-5 

and Rules 2-1-1 (d)(2)(A); 2-1-1 (d)(2)(B); 2-1-1 (d)(2)(D); 2-2-1 (a)(1), including Notes (A) 

and (B); 2-2-1 (a)(2)(iv) Note; 2-2-1 (a)(2)(iv)(A), (B), (C), and (D); 2-2-1 (a)(3) Note; 2-2-1 

(a)(3)(A), (B), (C), and (D); 2-2-1 (b)(1) Note; 2-2-1 (b)(1)(A) and (B); 2-2-1 (b)(2)(iv) Note; 

2-2-1 (b)(2)(iv)(A), (B), (C), (D), and (E); 2-3-4-1 (a)(2) Note; 2-3-6-1 (c) Note; 2-5-2 (d); 2-5-

3 (b)(1) Notes (A), (C), and (D); 2-5-3 (d)(1)(v); 2-5-3 (d)(2)(iii); 3-2-2-5 (f); 3-2-3 (c)(3); and 

                                                 

2 Those rules are: Rules 3-2-1 (a)(1)(iii); 3-2-1 (c)(2)(i); 3-2-1 (d)(2); 3-2-1 (i)(4); 3-2-2-1 (c) and Table 1; 3-2-2-2 

(d)(1)(i) and Table 4; 3-2-3 (c)(1); and 3-3-1 (d)(6). 

3 Compare the rules listed in Addendum B to the November 4, 2016, memorandum, which is Addendum A of  

this memorandum, with Addendum C of  this memorandum. 
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3-2-3 (c)(4) of  the rules of  the Director of  the Division of  Oil and Public Safety concerning 

underground storage tanks and aboveground storage tanks not be extended because they are 

void. 
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